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THE RESTATEMENT OF THE LAW 


AN ADDRESS BEFORE THE WISCONSIN BAR 
ASSOCIATION 


The American Law Institute is working on a Restatement of the 
Law. The best short description of the nature of this work is to 
say that it is an attempt to give orderly expression to the common 
law. 

A year ago work was begun on three topics, Torts, Conflict of Laws 
and Contracts, and in November work was begun on Agency. To- 
day the first part of Contracts—the part covering the formation of 
contracts—is ready for the consideration of the Council, the exe- 
cutive body of the Institute, as is also the subject Domicil in the 
topic Conflict of Laws. Furthermore, it is not unlikely that by 
next fall the first part of Agency and that part of Torts which deals 
with Battery, Assault and False Imprisonment will be ready also for 
the consideration of the Council. Besides these things certain pre- 
liminary work has been done on the topic Business Associations. 

A year’s experience in actually trying to do the work on the Re- 
statement of the Law has forced us to solve, at least tentatively, 
some of the more important problems connected with the carrying 
out of that which we have undertaken to do. 


In the first place we have created a reasonably satisfactory organi- 
zation of the Institute, though doubtless as the work develops changes 
will be necessary. The Institute, as at present constituted, is com- 
posed of two classes of members, official members and life members, 
though there are many life members who are also official members. 
We have 515 life members and 197 official members. As 75 of the 
life members are also official members, our total membership is at 
present 637. The official members are the members of the Su- 
preme Court of the United States, the Senior Judge of each of the 
Federal Circuit Courts of Appeals, the Chief Justices of the highest 
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courts of the several states, the President and members of the 
Executive Committee of the American Bar Association, the Presi- 
dents of the State Bar Associations, the Deans of the fifty-odd 
law schools belonging to the Association of American Law Schools, 
and the Presidents of a few other learned legal associations. The 
life members are those who attended the organization meeting in 
Washington in February 1923 and a few others since elected. 


It is difficult to say what makes a group of persons representative 
of a larger group. We use the word “representative” in many differ- 
ent senses, but the two Annual Meetings of the Institute so far held 
have been composed of some 450 members of the legal profession, 
practically all of whom are leading judges, lawyers or professors of 
law in their respective states. It may, therefore, be said that a meet- 
ing of the Institute is representative of the legal profession of 
America in the best sense of that word. It brings together in one 
meeting for a constructive legal professional purpose the leading 
members of the three branches of our profession. This is something 
that has never been done before. 

The executive body of the Institute is a Council elected by the 
Annual Meeting. The Council is composed of thirty-three members, 
all sections of the country being represented. The Council elects 
the officers of the Institute and also an Executive Committee to at- 
tend to the details of administration arising between meetings of the 
Council. Since February a year ago, there have been six meetings 
of the Council and ten meetings of the Executive Committee. 

After the preliminary organization was effected, the next task was 
to select the subjects to be first undertaken for restatement and to 
develop a method of work. I have already indicated the four subjects 
selected. We started with and have steadily adhered to the concep- 
tion that, while some one person should be made primarily responsible 
for presentation to the Council of a draft of the Restatement of the 
Law of a Topic, the Restatement should be the product of group dis- 
cussion and action. Carrying out this conception, the drafts of the 
Restatement of Contracts and of the other topics are each being 
prepared by a group composed of a Reporter and those selected as 
his Advisers. The Reporter is the person primarily responsible for 
the production of the draft. The Advisers are of two kinds: those 
selected by the Council, who receive honorariums for their work, 
and one or more members of the Council who are especially interested 
in the particular topic. Besides the Reporter and his Advisers, as 
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members of the legal staff working on the subject, there are also 
Assistants, younger men who work under the immediate direction of 
the Reporter. 

The work in each topic proceeds from conference to conference. 
I shall take the work in Conflict of Laws as an example. Mr. Joseph 
H. Beale of the Harvard Law School is the Reporter for this sub- 
ject. He has devoted nearly thirty years of his life to it and is the 
recognized authority in the United States. Indeed he and Albert 
Venn Dicey of England are perhaps the two chief authorities on this 
subject in the English-speaking world. Mr. Beale has eleven Advisers, 
all of whom have devoted years of study to the subject. The first 
conference in Conflict of Laws was held in June a year ago. At 
that conference, Mr. Beale submitted a draft on the subject Domicil 
and a draft of a few introductory sections. Since then the group 
has held six conferences. Usually a conference holds morning, af- 
ternoon and evening sessions and lasts three days, though the last 
conference in Conflict of Laws lasted five days. Before a confer- 
ence the Reporter sends to me a draft of the matter to be considered 
at the conference. This is printed and sent to all the Advisers. The 
Advisers send in different criticisms, each of which is duplicated and 
distributed to the Reporter and the other Advisers. Thus, by the 
time the conference meets, all those present have devoted a very 
considerable amount of time to a critical examination of the draft, 
have more or less definite ideas for its amendment, and know the 
ideas which will be suggested by the other Advisers. The debates 
at these conferences are often of the greatest interest. As one who 
has presided at practically all the conferences and taken an active 
part therein, I can testify that no professional work calls for a higher 
exercise of the intellectual powers and, therefore, none is more in- 
teresting. 

When a conference adjourns, the draft, especially if it is a first 
or second draft, is hardly recognizable. Each sentence, indeed each 
word, has been discussed and many amendments adopted. 

Having amended a draft, the conference, on its adjournment, re- 
turns it to the Reporter who, in the light of the discussion and the 
amendments, prepares another draft which is printed and sent to 
the Advisers, in short, treated in the same manner as the first draft. 
Then another conference it called; there is more discussion and the 
draft again goes back to the Reporter who prepares a third draft. 
This process is continued until the group are satisfied that they have 
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reached, as nearly as may be, a correct statement of the law, which 
they are willing to transmit to the Council. 

As already indicated, the group working on Conflict of Laws has 
reported the part relating to Domicil to the Council. The Restate- 
ment of Domicil is a pamphlet of some forty-two pages and forty- 
four sections. Each section contains a principle of law and usually 
a short comment and one or more illustrations. I shall describe these 
in more detail presently. The thing I wish at this point to bring out 
is this—Domicil is only a comparatively small portion of the topic 
Conflict of Laws, probably, as that topic is planned, about one-fif- 
teenth of the whole. The cost of the work on Conflict of Laws to 
date, apart from the proportion of the cost of the executive force 
chargeable to the work on Conflict of Laws, is $14,122.29. True, 
very considerable additional matter besides Domicil pertaining to 
Conflict of Laws is in various stages of completion; nevertheless, 
not a little of this expenditure is directly chargeable to the work on 
Domicil. 

Furthermore, the draft on Domicil which is now being sent to the 
Council is but the completion of the first step. The next step is its 
consideration by the Council. Individual members of the Council 
will have the draft by the middle of July. Each member will be 
asked to send in written criticisms. In November the Council will 
meet for several days and one or more of these days will be spent in 
a discussion of the draft. It will then be for the Council to deter- 
mine whether the draft shall be returned to Mr. Beale and his Ad- 
visers for further consideration and amendment or whether the draft 
will be transmitted to the Annual Meeting of the Institute, which 
will be held next February or in the early spring. Whenever the 
draft is approved by a Meeting of the Institute, the Meeting can 
order the draft published as “an official publication of the Institute.” 
It is not unlikely that the Council will forward the draft of the Re- 
statement of the Law of Domicil to the next Annual Meeting, but 
it is very unlikely that the draft will be finally approved at that 
Meeting. I think that all those engaged on the work believe that 
before final approval comes of any part of a topic, all or a very con- 
siderable proportion of the topic should have been completed and the 
various parts given wide circulation, with every opportunity for 
criticism by those especially interested in the subject. 

A question that naturally arises is: Whether all this expendi- 
ture of time and money on a result, which measured by its volume 
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is so small, is necessary; at this rate when will the Restatement even 
of the topics already undertaken be completed ? 

It is not especially important whether the topic Conflict of Laws, 
or any other topic, be done in four, or eight, or twelve years, but it 
is essential that, if the Restatement is done at all, it shall be done 
right, and, to be done right, the time and money we are expending are 
necessary. For it must be remembered that this Restatement of the 
Law on which we are engaged is not “one more learned treatise or 
exhaustive encyclopedia.” If the Restatement of the law of a topic 
was merely one of these things, perhaps somewhat more carefully 
done than any yet written or collected, all that would be necessary 
would be to insure that a man like Mr. Beale, who has already de- 
voted years to thinking and writing on the topic, should be placed 
in a position to have the necessary leisure to write a treatise dealing 
with it, and to ask a few other persons learned in the topic to read 
over the manuscript and make suggestions. 

The Restatement, however, is not anything like a treatise or mono- 
graph, encyclopedia or digest. It is an orderly expression of the 
common law. It is divided into sections. Each section contains a 
Principle of Law and usually some Comment and one or more IlIlus- 
trations. The Principle is a direct and positive statement of law 
expressed in statutory form. The Comment is either reasons in 
support of the Principle stated in a non-argumentative manner or 
rules relating to the application of the Principle, or both. The 
Illustrations are illustrations of the statements of law made in the 
Principle or the Comment. The facts given in the Illustration may 
or may not be taken from decided cases. The Restatement contains 
no citation of authority, no discussion of conflicting cases and prac- 
tically no historical matter. 


Accompanying the Restatement of the law of a topic will be a par- 
alleling Treatise. The Treatise will set forth the certainties and un- 
certainties of the present law as shown by the decisions of the courts; 
it will analyze the legal problems involved and justify the statements 
of law made in the Restatement. But the Restatement itself will 
speak as ex-cathedra ; its authority will be the authority of the Insti- 
tute. 

Though there is no desire that the Principles in the Restatement 
shall be adopted by legislatures as a code—indeed at present among 
those doing the work there is a distinct desire that it shall not be so 
adopted—the Restatement, because it is an orderly expression of the 
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common law, is necessarily a code, though not a statutory code. 
The nearest analogy, therefore, to the work on which the Institute 
has started, is the work on the Roman law done by Tribonian and his 
associates in the reign of Justinian. Now it is one thing to write a 
treatise, where one can be as discursive as one pleases, and quite a 
different thing to draft a code where every word counts. Extreme 
care and accuracy must be the characteristics or else it had better 
not have been done at all. Group work with thorough discussion 
is necessary. No one person can do the work. Therefore, the ne- 
cessity, if the work is worth while doing at all, for the time and 
money which the Institute is expending on it. 

In the work on each topic three classes of problems arise. The 
first are those that pertain to the classification and general method of 
presentation of the subject. The problems falling under this class in 
Contracts and in Agency have been comparatively simple; but diffi- 
culties have presented themselves in Conflict of Laws, and we have 
found that the determination of the proper method of dealing with 
the law of Torts is a matter of very great difficulty. In Conflicts, 
for instance, one of the difficult things to determine has been whether 
to include a discussion of the right of a state to tax. It has been 
tentatively decided to do so, although there are those who regard 
this subject as belonging exclusively to the peculiarly American topic 
of Constitutional Law. 

The next class of problems which arise as we proceed with the 
work on a topic pertain to the determination of what is the law. One 
of the principal reasons for undertaking the Restatement is that the 
lawyers who drafted the Report on the Establishment of a Perman- 
ent Organization for the Improvement of the Law—the Report 
which led to the formation of the Institute—came to the conclusion 
that the greatest single cause of the uncertainty of our law was the 
lack of agreement among lawyers on the principles of the common 
law. This lack of agreement is itself due to three causes: conflicts 
in the decisions of different jurisdictions; conflicts in the decisions 
in any one jurisdiction; and the confusion of our legal terminology 
which makes it difficult to express and therefore difficult to know 
how to apply common law principles to new situations as they arise. 

Where conflicts in the decisions exist, the group has to discuss 
and determine the right rule. In this connection I am often asked: 
“Does the Restatement always follow the weight of authority?” If 
one answers this question either with a simple “Yes” or “No,” a 
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wrong impression is created. The difficulty presented by conflicting 
authority, however, is more theoretical than practical. Through the 
Institute, as representing the best in the judicial, scholastic and prac- 
tical legal learning in the United States, the profession is engaged in 
a constructive effort to clarify the confusion and uncertainty which 
surrounds many of the principles in the common law. The common 
law has been made and developed by the decisions of the courts 
of the English-speaking world and to a less extent also by the writ- 
ings of learned lawyers. The Institute is not engaged in making 
new law, but in giving an orderly expression to what is. It is filling 
in the blank spaces; and in spite of our thousands of decisions there 
are not a few blank spaces. It is straightening out inconsistencies 
and doing away with anachronisms. Where there is a clear conflict 
of decisions, the group working on the topic in making a statement 
of the law is not only bound to consider the weight of authority, how- 
ever one may define that much used expression, but being lawyers 
trained in the common law system of proceeding from precedent to 
precedent, they are anxious to consider and to follow the authority 
of the cases, though not to follow them as a slave his master. Prac- 
tically, the amount of latitude to change and develop law which the 
Institute possesses is about the latitude which the highest court of a 
jurisdiction possesses, with this difference, that the Institute need not 
give to the decisions of any one court the same weight as the judges 
of an appellate court should give to their own prior decisions. 

It may be a surprise to learn that so far it has not been especially 
difficult for any group to distinguish the questions which they could 
decide one way or the other from those which are precluded by 
authority. To me it has been interesting to note that the judicial 
members of our groups are more inclined to break with the weight 
of authority than are the teachers of law, while the “active practi- 
tioner” stands midway between. However, this may be due to the 
individual characteristics of the particular judges and law teachers 
now working on the staff of the Institute. It is too early to draw 
any general conclusions. 


As a matter of fact, all our problems, presented by conflicts in 
existing law, while numerous, with a single exception of one disputed 
question which has arisen in Torts, have been the least of our diffi- 
culties. Take Domicil for instance; almost anyone attending the 
first conference on that subject and listening to the really fierce dis- 
cussions as to what the law was or ought to be between those who 
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had devoted years to the subject would have thought that it was use- 
less to expect ultimate agreement. And yet, after a year of labor 
and conferences, the subject of Domicil goes to the Council with 
practically only one matter of any importance on which there is still 
a difference of opinion among the members of our legal staff work- 
ing on Conflict of Laws. This is the question whether a woman de- 
serting her husband may acquire a separate domicil of choice. 

The truth is that we have discovered in Conflict of Laws, as in 
other subjects, that the majority of apparent differences in the 
principles of the common law are due to the varying meanings which 
the disputants attach to the words and expressions they employ. It 
must be remembered that, while in the last half century a great deal 
of high class scholarly work has been done by individual judges, 
writers and teachers on many branches of the law, the work on this 
Restatement is the first wherein opportunity has been given for those 
who have thought and worked on a topic to get together and day after 
day discuss the correct formulation of the law. Now it is true of 
law, as of other subjects, that it is impossible for a group, no matter 
how expert, intelligently to discuss the law of a topic until each 
understands exactly the way in which the other is using what may 
be termed the “key words” of the topic. It took nearly four confer- 
ences on Domicil to accomplish this result. I thought that we would 
never arrive at a united concept of what we meant by “home,” 
though that word had to be constantly employed in setting forth the 
law: but we did, and having straightened out this and several other 
words and expressions, we found that the differences between us as 
to what the law was or should be in many cases disappeared. 

The Restatement will necessarily take a positive position on many 
existing conflicts in our law. These decisions, however, I am con- 
fident will not, in the great majority of cases, be difficult to make. 
Our difficulty has been and will continue to be to express the prin- 
ciples of law in such clear and simple English that their application 
to new states of fact will not be difficult. It may be true that “It 
is simple to state the law, provided you know it.” The difficulty is 
that no one really knows the law until he has tried to express it in 
clear and simple English and has succeeded. 

The topics so far selected for restatement are those in which the 
law is almost exclusively common law. The work of rearranging, 
drafting and proposing simplifications of the statute law is an im- 
:ortant and useful work, but it is not our work. Nevertheless, while 
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our American law is made by two distinct processes, by legislatures 
and by legal professional agencies the chief of which is the judiciary, 
there is no topic in which the law is exclusively made and developed 
either by one or the other of these processes. Even where a topic is 
confined to a single statute, as the topic Constitution of the United 
States, there have grown up around the statute the interpretations of 
its application made by the courts; what has been described as the 
“common law of the statute.” At the other extreme there are topics, 
like Contracts, where the law is almost entirely common law. Yet, 
even the law pertaining to such topics is not entirely free from 
statutes. In the United States almost every state has some. Many 
of the sections of the Statute of Frauds affect contracts and 
there are also numerous statutes relating to the effect of sealed 
instruments. Again there are topics, where parts of the law are 
based on statutes, although other parts are almost exclusively com- 
mon law. Perhaps the best example of such a topic is Business 
Associations. The organization of a business corporation is regulated 
by statute; but one of the most difficult parts of the subject, the 
effect of what are called “ultra vires acts,” is regulated by the law 
developed by the decisions of the courts. Indeed, if we take such a 
book as Warren’s Cases on Corporations more than 70% are com- 
mon law cases, that is, they are not cases involving statutory con- 
struction, while the decisions in no small portion of the remainder, 
though they do involve the construction of statutes, are affected by 
principles developed by courts and not by legislatures. 

It is clear, therefore, that, though the principal object of the 
Restatement is to give orderly expression to the common law, it is 
not possible for the Institute to avoid topics in which part of the law 
is statutory—there are no such topics. The Council in starting the 
work deliberately avoided selecting a topic much affected by statute, 
but they asked me to submit a report on the practicability of the 
restatement of the law of Business Associations, in order that the 
method to be employed in dealing with a subject where the law is 
statutory—not common law—could be carefully thought out and dis- 
cussed. 

As I do not expect to submit my report to the Council until fall, 
this is not the place to discuss what the Report may contain. Certain 
matters, however, pertaining to the problems are so fairly obvious 
that they may be pointed out here. If the Institute should attempt 
to restate the law on the organization of a business corporation, it 
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would either have to give a digest of the statutes in forty-eight juris- 
dictions or draw a model incorporation statute and press for its 
adoption by the legislatures of the several states. The first is a task 
which can be carried out, and indeed to a large extent is carried out 
by careful digestors of statutes. On the other hand, for the Insti- 
tute to draft a model incorporation statute would be to duplicate the 
work now done by the National Conference of Commissioners on 
Uniform State Laws, though, of course, the Institute could prepare 
a draft of such a statute and ask the Conference to consider it and, 
approving it, present it to the state legislatures. 


Without expressing an opinion on the question whether there is 
or is not a pressing necessity for a uniform incorporation act, or 
whether there is any possibility of securing the adoption of such an 
act by state legislatures, it is obvious that for some time to come the 
Institute should “stick to its principal last”’—the orderly expression 
of the common law; and that when it deals with such a subject as 
business corporations, the Institute should confine its constructive 
work to the common law side of the topic. 

We can be fairly certain, therefore, that in the first Re- 
statement, when a part of the law of a topic such as 
the formation of business corporations, is entirely the pro- 
duct of the statutes, the Restatement will do little more with that 
part than point out the fact, leaving the work of digesting the statutes 
and the work of drafting and presenting to State legislatures a uni- 
form incorporation act to other agencies. On the other hand, when 
a statute like certain parts of the English Statute of Frauds is part 
of -the law of a topic, because they have been adopted in practically 
all the States, the principles by which the courts have interpreted 
the language of the statute may well be incorporated into the Restate- 
ment. 

I have pointed out that the Restatement is practically a code of the 
common law, though there is no desire, in fact there is a deep op- 
position on the part of those engaged in the work to its adoption by 
legislatures as a statutory code. While I believe this opposition to 
statutory codification to be not only sound, but very general among 
lawyers, there are not a few that are asking: “Why, after all the 
time spent in stating the principles of the common law in a clear 
and simple manner should not these principles, be adopted as part 
of our statutory law by the State legislatures?’ With this question 
usually goes another : “How will the principles enunciated in the Re- 
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statement make certain the law unless they are given the force of 
legislative fiat?” 

A complete answer to the first question is, I submit, made when 
attention is called to the fundamental differences between statutory 
and common law. ‘The statute law is, until formally amended or 
repealed by the legislature, the final expression of the principle with 
which it deals. The greater the pains taken in drafting the statute, 
the clearer the meaning of the rule expressed, and the less the op- 
portunity of the judge or other person charged with the application 
of the principles stated in the statute to contract, expand or other- 
wise modify their application. The very clarity of the statute for 
good or evil increases its rigidity. On the other hand, no matter 
how great the weight of authority back of a principle of the common 
law, if the facts of the particular case before the court show clearly 
that justice demands an exception to be made, there is nothing to 
prevent the courts establishing a modification of the principle. Thus 
the common law has a flexibility which statute law does not possess. 
Statute law, if well drawn, has a clarity and certainty now unknown 
to the common law. The common law from its very nature, like a 
slow moving stream of molten metal making its way slowly down a 
valley, adapts itself to varied conditions. This very flexibility of the 
common law which enables justice to be done in individual cases is 
the cause of its uncertainty. As our social and economic life be- 
comes more and more complicated and as our Federal courts and 
the courts of our forty-eight States each pour forth an ever increas- 
ing mass of decided cases—a mass so great as to be wholly undigest- 
able—the evil of uncertainty increases. The Institute was founded 
because this evil is generally recognized but it was not founded to 
abolish the common law system and put another in its place. The 
Institute is an agency which would operate to counteract the ten- 
dency to uncertainty in the common law, while preserving the flexi- 
bility of that law. In spite of the care with which the Restatement is 
being done, it would not be safe to give to the principles expressed in 
the Restatement the rigidity of a statute. Even if our economic and 
social conditions were not always changing, there would be bound to 
arise cases where a rigid application of the principles would result in 
injustice. Perhaps, after years of successful trial of the principles 
stated in the Restatement, legislative sanction would not involve risk ; 
but then the action of the legislature would be unnecessary, because 
the rule expressed in the Restatement would be followed whether the 
legislature adopted it as a statute or remained inactive. 
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The second question amounts to this: “What assurance have we 
that the courts will follow the law as set forth in the Restatement?” 
I reply that, granting the Restatement is supremely well done, the 
extent to which the restatement will be regarded as authority depends 
on several factors. In the first place that part of the profession that 
counts, the leaders of the bar, the important judges and the fore- 
most men in our principal law schools, must recognize that there is a 
real necessity for the existence of the Institute as an agency to guide 
us out of the wilderness of precedent. The present personnel of the 
Institute, the attendance at its Annual Meetings, is the best present 
guarantee we have that the leaders of our profession in the different 
states realize the necessity for the work which the Institute is doing. 
When the idea of Restatement of the Law was first discussed we did 
not require that the recognition of the necessity for the work would 
be for years as general as it is today. 

In the second place, the Restatement, when published, must be 
regarded by the legal profession as its contribution to the improve- 
ment of our law. Of necessity, the first stages of the work must be 
done by simall groups of persons, experts in particular subjects; but 
in its final stages it must be considered and discussed at Meetings 
of the Institute, and it must be distributed widely among the members 
of our State Bar Associations. Furthermore the individual member 
of the profession must not only be invited to examine and criticise, 
but he must feel that there is a professional obligation resting on him, 
when he has any special experience or knowledge of the subject 
treated, to make a critical examination of the proposed publication. 

Therefore, if the Restatement is to fulfill the hopes of those who 
have founded the Institute, if it is to carry an authority sufficient to 
rescue the common law from the uncertainty of precedent and con- 
fused expression, three things are necessary: 

First, the profession must recognize the need of the Restatement. 

Second, the profession must regard the work of making the 
Restatement as a work in which each lawyer has in some degree 
a share and a responsibility. 

And lastly, the work itself must be supremely well done. 

Today, in these initial stages of our undertaking, we can at least 
report definite progress in the making of the Restatement and a grow- 
ing appreciation of its importance among the members of the bar. 


WittrAM Draper LEwIs, 
Director of the American Law Institute. 
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MINING PARTNERSHIPS 


Mining partnerships, with the peculiar rights, powers and liabil- 
ities of their members, exist in practically all mining communities. 
Indeed they are essential to the conduct of successful mining opera- 
tions.* 

The rules governing mining partnerships early became a part of 
the common law of the mining districts of the west and there 
a considerable body of law developed governing and controlling the 
relation of mining partners. Some of the western mining states have 
expressly recognized mining partnerships by statute.? Such statutes, 
however, are merely declaratory of the law as it existed and exists in 
the absence thereof.* 

In England, mining partnerships have long been recognized, with 
practically the same powers, rights and liabilities of the members as 
mining partnerships in the United States. In the United States the 
law respecting these associations is not confined to the western min- 
ing states. They have been recognized practically wherever mines 
are worked and the same principles have been applied to oil and gas 
leases. The rules respecting such partnerships have arisen from the 
character and necessities of the business. 


CREATION OF MINING PARTNERSHIPS 


A mining partnership is that relation which exists between two 
or more persons who own or acquire mining ground or a right to 
work the same, when they actually engage in the working thereof.‘ 

A mining partnership does not arise by reason of cotenancy or 
co-ownership in mining lands, and mere cotenancy or co-ownership in 
a mine is not sufficient to create the relation of mining partners. It 
arises only when the co-owners or cotenants unite in working the same 
for the purpose of extracting mineral therefrom. It arises solely 
from the relation between the parties, which the working of the mine 
creates. An express agreement to become partners or to share the 
losses and profits of an adventure is not necessary to either the 





1Kahn v. Central Smelting Co. 102 U. S. 641. 
*Cal. CC Secs. 2511 to 2514, Ida. CS. Secs. 5856 to 5859, Mont. C. C. 1921, Secs. 
8050 to 8053. 
*Congdon v. Olds (Mont.) 46 Pac. 261. 
‘Duryea v. Furt, 28 Cal. 587, Kirchner v. Smith (W. Va.) 58 SE 614. 
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formation or existence of such partnership. The fact that a mining 
partnership exists in the absence of an express agreement, does not 
preclude the creation of a general partnership in mines or in the 
working of mines. Such general partnership, however, must be 
created by an express agreement.’ In the absence of such express 
agreement, the relation existing between associates engaged in the 
working of a mine is that of mining partners.® 

The presumption is that where two or more engage in working a 
mine, they do so as mining partners and not as general partners. 

It is not essential that all the tenants in common in a mining 
claim join in the working of the mine in order to establish the part- 
nership. That relation may be established among such co-owners as 
actually engage in the working, or in mining operations, and those 
not so engaged will be left to their rights and be chargeable with their i 
duties only as cotenants.* 

































WHERE A PARTNERSHIP Is Not CREATED 


The mining partnership should not be confused with that class of 
contracts which is familiar in the mining states, known as “grub 
stake contracts.”* Such contracts, by which one party contributes 
money, provisions or outfit and the other his labor for the purpose \ 
of prospecting, searching for and discovering mines, are subject to 
rules of their own. The mining partnership in such a case does not 
arise until locations have been made and the owners jointly engage 
in working the mines so located. 

A contract under which the parties are to engage in the busi- 
ness of leasing, prospecting, working, buying, operating and dealing 
in mines, is not a mining partership in the proper sense of that term.® 

A partership for the purchase and sale of minerals and mining 
lands, as distinguished from the working of mines, is subject to the 
rules governing ordinary trading partnerships. The mere fact that 
two or more persons are engaged in the mining business as partners, 
does not constitute them mining partners. 

Where the title is not in the mining partnership, the presump- 





‘Decker v. Howell, 42 Cal. 636. Kimberly v. Arms, 129 U. S. 512. 
*Lamont vy. IKkeynolds (Col.), 144 Pac. 1131. 

| "Madar v Norman, 13 Ida., 585, First National Bk. v. G. V. B. Mining Co. 89 
Fed. 449. 

i *‘Marks v. Gates, 2 Alaska, 523. 

*Kimberly v. Arms, 129 U. S. 512. Peterson v. Beggs (Cal.) 148 Pac. 541. 
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tion is that it is not partnership property, and to impress it as such, 
it must appear either that it was purchased with partnership funds or 
that by agreement it became a part of the partnership property. 


PARTNERSHIP PROPERTY 


The property of a mining partnership is confined to the mining 
land which is actually worked. In addition to the ground which is 
actually worked, other lands essential to the working thereof, such as 
mill sites, mills and tailing dumps, constitute partnership property. 
Property acquired with partnership funds should be treated as part- 
nership property.?® 

Until ground is worked, it cannot be treated as partnership prop- 
erty. The owners are merely cotenants and their rights and duties 
are to be determined as such. 

As has been before stated, it is not necessary that ownership be 
in the individuals working a mine in order to create the mining part- 
nership. It is essential, however, that there be ownership of an in- 
terest in the mine, or the right of possession thereof. A mere license 
given to a number of individuals to open up a portion of a mining 
claim, and an agreement between them and the owner that the owner 
shall pay a specified rate for ore delivered therefrom, does not create 
mining partners of individuals engaged in the work, the contract 
being merely one of employment." 

It is not necessary to the creation of a mining partnership that 
all or any of the partners actually perform physical work on the 
claim. They may either supply the means with which to work, may 
themselves labor, or one or more may supply such means and the 
others labor. In every such case all are mining partners, the same 
as if they devoted their own labor to the working of the mine. 

We may summarize by saying that two facts must exist in order 
to create a mining partnership. First, that two or more persons 
shall own or acquire a mining claim, or secure the right to the pos- 
session thereof for the purpose of working it and extracting minerals 
therefrom. The second is that they actually engage in working the 
mine.’” 





Anaconda Copper Min. Co. v. Butte & B. Min. Co. (Mont.) 43 Pac. 924. 
Dorsey v. Newcomer (Cal.) 53 Pac. 557. 

uMichalek v. New Almaden Co. (Cal.) 184 Pac. 56. 

Anaconda Copper Min. Co. v. Butte & B. Min. Co. (Mont.) 43 Pac. 924. 
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WHEREIN THE LAW OF ORDINARY PARTNERSHIPS Does Not ApPLy 


In almost every important particular, the law applying to the or- 
dinary commercial partnership is inapplicable to mining partnerships. 
The delectus personae, which is one of the elements of the ordinary 
partnership, is absent in the mining partnership. The mining partner- 
ship is not dissolved by the death or bankruptcy of one or more of 
its members, nor by the sale or assignment of his interest..* As a 
result, upon the death of one partner, the survivor has no authority 
to take over the management of the property as surviving partner, 
nor has he any right to acquire or take over the decedent’s interest. 

There is no relation of trust or confidence between the mining 
partners which is violated by the sale and assignment by one, of his 
share in the property and business, either to a stranger or to one 
of the associates, without consulting the others. Such a sale does 
not affect any right of property of the other associates. One of the 
partners purchasing the interest of an associate inflicts no wrong 
upon the other members and the other partners are not entitled to 
share in the purchase.** 

The relation of trust which exists between ordinary partners does 
not extend to the members of a mining partnership, except only as 
to dealings with the property actually owned by the mining partner- 
ship. 

The result of these rules is that a new member may be brought 
into the partnership without the consent of the associates and one of 
the partners may purchase interests either in the partnership pro- 
perty, or in other mines, for his own benefit without being required 
to account to the partnership therefor.*® 

There being no delectus personae, it reasonably and necessarily 
follows that the mining partners should not be subjected to the power 
or authority of the individual members to bind the partnership, and 
such is the law. An individual member, or partner of a mining part- 
nership has no power or authority to bind his fellow members, pledge 
the credit of the partnership by borrowing money, execute a note 
binding upon the partnership, or to enter into contracts in its behalf. 
The fact that he has the management of the mine makes no differ- 
ence. 





“Duryea v. Burt, 28 Cal. 569, Skillman v. Lockman, 23 Cal. 203. 
Kahn v. Central Smelting Co. 102 U. S. 641. 

“Bissell v. Foss, 114 U. S. 252. 

%Kimberly v. Arms, 129 U. S. 512. 
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The managing partner has authority to defray all necessary and 
proper expenses incident to the proper working of the mine, out 
of the joint profits derived from the sale of minerals.** He has, in 
addition, in the absence of proof of a more limited authority, power 
to bind his associates by dealings on credit for the purpose of work- 
ing the mines, if it has been usual in the management thereof; that 
is, such ordinary credit as is reasonable in the ordinary operation of 
the property. The reason for such limited power on the part of 
members of the mining partnership is that there is no delectus per- 
sonae, consequently the membership is continuously subject to changes 
beyond the control of the partners, and as the partners have no 
right to choose their associates, it must follow that such associates 
have no power personally to bind their fellow members.’” 


Trust RELATIONS BETWEEN PARTNERS 


Inasmuch as there is no delectus personae in a mining partnership, 
and resulting therefrom that the partners have no voice in the selection 
of their associates, there does not exist that trust relation which is 
found in the ordinary commercial partnership. With respect to the 
partnership property, of course, the duty of good faith and fair and 
open dealing, one with the other, is required. In other words, a 
member of a firm is not permitted to take unto himself the property 
of the firm. A partner cannot, in his own name, renew a lease of 
premises used by the firm; the renewal would be treated as an- 
cillary to the original lease.'® 

A partner is liable for any fraud or wrong doing in conducting 
the operations of the company, or for the diversion of the partner- 
ship property.’® 

On the other hand, a partner can deal for his own benefit so long 
as the property dealt with does not consist of partnership property, 
funds or effects. If it be other than partnership property, funds or 
effects with which he deals, no member of the partnership can com- 
plain.”° 

If he acquire lands, even though they contain a continuation of 
the vein or ore bodies held by the partnership, he has a perfect right 





Roberts v. Eberhardt, 1 Kay, 148. 
“Skillman v. Lockman, 23 Cal. 203. Daily v. Fitzgerald, 125 Pac. 625. 
First Nat. Bank v. Bissell, 4 Fed. 697. 

*Hanley v. Sweeney, 126 Fed. 97. 
First Nat. Bank v. Bissell, 4 Fed. 694. 
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to do so, and to take them for his own benefit and profit, unless there 
was an express agreement to the contrary between the partners.” 

Of course, if a partner agrees with his associates to acquire a cer- 
tain interest for the partnership, then to acquire it for his own bene- 
fit violates his agreement and constitutes a wrong, but in the absence 
of such agreement, he has the perfect right to acquire for his own 
benefit interests in the same or other mines without being required 
to account to the partnership therefor.** 

It may be stated that in the absence of an agreement to the con- 
trary, property acquired by one of the partners with his individual 
funds cannot be impressed with the rights of the partnership, nor the 
partner declared a trustee therefor for the benefit of his associates. 

In the case of Kimberly v. Arms, 129 U. S. 512, the Supreme 
Court said 


Mining partners or associations, while governed by many of the rules 
relating to ordinary partnerships, have some rules peculiar to themselves. 
One of such rules is that a member may convey his interest or shares to 
another person without dissolving the partnership and thus bring into it 
a new member without the consent of his associates; and may purchase 
interests in the same, or in other mines, for his own benefit without being 
required to account to the partnership for the property. 


Efforts at times have been made to impress trusts upon property 
purchased by one of the partners with his own funds. This has oc- 
curred in cases where the property would be valuable to the partner- 
ship. Where the efforts was made to fix the trust solely because of 
the relationship existing between the parties, those efforts have been 
unsuccessful, and properly so. The individual partner cannot and 
should not be required to extend the partnership liabilities beyond 
the property and hazards which by express agreement he assumes. 
New partners may be admitted who are unsatisfactory to others of 
the associates, and, except as to the particular property owned by 
the partnership or property which the partners among themselves 
agree they shall acquire for the partnership, the law should not be 
extended so as to preclude the individual partners from purchasing 
for their own benefit. 


The very reason which forbids one member of a partnership from 
binding the firm by a promissory note, namely, that there is no 





"Pierce v. Pierce, (Mich.) 22 N. W. 81. 
2Settembre v. Putnam, 30 Cal. 490. Kimberly v. Arms, 129 U. S. 512. 
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delectus personae, and the membership is consequently continually 
subject to changes beyond the control of the partners, is the reason 
why the individual partners should not be prohibited from acquiring 
either the interests of their associates or other mining interests, even 
though valuable to the partnership, for their own individual benefit. 


Inasmuch as the delectus personae does not apply to such a part- 
nership, it would be most unjust to subject each partner to personal 
liability, created by those who become members against his wishes. 
One of the partners buying a piece of property which he deems 
to be valuable for the partnership cannot bind the other partners to 
join in the purchase, in the absence of agreement so to do, therefore 
they cannot impress upon him the duty to hold that property for the 
benefit of the partnership in the absence of an agreement in advance 
to so acquire it. Rules had to be established for such partnerships, 
differing from those regulating ordinary partnerships with respect 
to the power of one member to bind his associates. Not having the 
power to bind them, he is not subject to the duty of dealing for the 
benefit of his associates when acquiring outstanding interests. 


We may summarize by saying that mining partners are not re- 
quired to labor for the common interests, nor are the acquisitions 
made by the partners made for the common good. Their fiduciary 
relations are no different than those of tenants in common, and are 
not created or enlarged by becoming mining partners. This statement 
may be modified by the further statement that as to the partnership 
funds, of course, their dealings must be in good faith. 


There is no relation of trust or confidence. between them which 
prevents one of them, in the sale of the common property, from se- 
curing a higher sum for his interest in the property than is paid to his 
co-owner, and he may acquire the interests of his co-owner for a pur- 
chaser at a sum less than he receives for his own share.?* 


There are cases, which at first glance may seem to question the 
above statement of law.** In the case cited, however, the relationship 
will be found to depend upon agreements which changed the status 
from that of a mining partnership to that of a general partnership. 





Harris v. Lloyd (Mont.) 28 Pac. 736. 
*Galbraith v. Devlin, 148 Pac. 589. 
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CoNTROL 


The decision of the members owning a majority of the shares or 
interests in a mining partnership, and not a majority of the partners, 
binds it in the conduct of its business. The owner of a majority 
interest is entitled to control the operations in the absence of any 
showing of fraud or wrong doing, accounting only to the minority 
owners for their proportion of the net proceeds.*® Fraud or wrong 
doing consists of fraud in conducting the mining operations of the 
partnership, or the unminerlike working of the ground.*® 

The mining partners owning the majority interest undoubtedly 
have the right to control its management and are liable only for cul- 
pable negligence, breach of duty or diversion of the property.?’ 


DISSOLUTION 


A mining partnership may be dissolved at any time as to anyone 
of the partners by such partner withdrawing therefrom.”* Thereafter 
the co-partners cannot operate at his expense. Upon the withdrawal 
of such partner, he then becomes merely a tenant in common. 

When the actual working of a mine ceases, the relation of the co- 
owners is that of tenants in common and not that of partners, for 
mining partnership has ceased.*® Such a rule would not apply, of 
course, to temporary suspension of operations.*° 

One asserting the termination of a partnership has the burden of 
showing the fact. This is upon the principle that it is presumed to 
continue unless the contrary is shown. 

When a partner becomes indebted to the firm, his interest is in 
the first place liable to satisfy that debt. 

A partner upon withdrawing, is no longer liable for the debts of 
the firm incurred after his withdrawal, providing his withdrawal is 
not silent. If no notice is given of his withdrawal and the partner- 
ship incurs liabilities to laborers or material men, the partner who 
gave no notice of his withdrawal may be held therefor. 

Where a partner has withdrawn from the firm, even where no 
notice is given thereof, he is not liable for the debts of the firm, 





*Hawkins v. Spokane Hyd. Co. 3 Ida. 241. 

*Sweeney v. Hanley, 126 Fed. 97. 

“Bartlett & Stancliff v. Boyles (W. Va.) 66 S. E. 474. 
*Lamont v. Reynolds (Col.) 144 Pac. 1131. 

*Harris v. Lloyd (Mont.) 28 Pac. 736. 

Nielson v. Gross (Cal.) 118 Pac. 725. 
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where there is no evidence that he represented himself as a member 
of the firm while holding an interest as a partner. It is necessary 
that he should be known as a member of the firm, either by direct 
transactions, or public notoriety. 

The partner withdrawing should give due notice of that step in 
order to relieve himself from the possibility of becoming liable for 
debts of the firm. Of course, even while remaining a partner, he 
may limit his liability by express notice. 


LIABILITY OF PURCHASER 


Where a partner retires by the sale of his interest, a purchaser 
takes subject to the liability of the partnership property for the part- 
nership debts, even though he may not become personally liable for 
the debts of the partnership contracted prior to his purchase. 


ACTIONS 


Equity only has jurisdiction over the affairs of a mining partner- 
ship. One mining partner cannot sue another in an action at law. 
His remedy is by a bill of equity for dissolution and accounting. 
Equity can only entertain jurisdiction for an account, when it can 
make a final decree in a suit. A bill for an accounting between 
the partners which does not also seek a dissolution of the mining 
partnership will not be maintained. The decree should not be one 
allowing the partnership to continue and making a partial account, 
but the decree should be one for dissolution.** 

As a principle in equity, it is also essential that all those owning 
an interest in the partnership are necessary parties.*? 

There are many interesting and important questions continually 
arising with reference to mining partnerships, the duties of one 
partner to another, and with reference to the property of such part- 
nerships. 

It might be suggested that one of the interesting questions is the 
situs of the property of a mining partnership for purposes of ad- 
ministration. Is it to be administered by the law of the place where 
the mines are situated and treated as realty, or is it to be administered 
by the law of the domicile of the owner and treated as personality? 
The subject is inviting, but is outside the scope of this statement. 


Joun P. Gray. 





"Childers v. Neely (W. Va.) 34 S. E. 828. Nisbet v. Nash, 52 Cal. 540. 
Settembre v. Putnam, 30 Cal. 490. 











ANNUAL MEETING OF THE 
WISCONSIN STATE BAR ASSOCIATION, 1924 


The annual meeting of the Wisconsin State Bar Association was 
held June 26th to 28th at the City of Appleton, which is the home of 
Lawrence College. Headquarters were established on the porch of 
the Elks Club House, and most of the meetings were held in the 
Club House, which was centrally located and afforded excellent ac- 
commodations. 

Approximately three hundred members and their wives were in 
attendance during some part of the three days’ session. This means 
that fully twenty-five percent of our members attended the con- 
vention, which is a very high percentage for a bar association meet- 
ing. 

The first session, aside from reports of committees and the usual 
routine of business, was devoted to “Problems of the Young Lawyer.” 
The following subjects for discussion served to attract many of the 
younger members of the Bar: 

How may the young lawyer set a value on his work which will be 
fair to the client and to himself? 

What methods may a young lawyer properly use to increase his 
clientele ? 

How should the trial brief be prepared and what should it con- 
tain? 

These subjects were ably and interestingly handled by Attorneys 
Geo. Williams, of Oshkosh, Geo. M. Sheldon, of Tomahawk, A. W. 
Kopp, of Platteville, and A. L. Hougen, of Manitowoc. 

The subject of President Hayes’ address was “The Foundations of 
Public Confidence in Bench and Bar.” Mr. Hayes set forth what he 
deemed to be the reasons for the existing lack of confidence in the 
legal profession and the courts, and made many valuable sugges- 
tions as to how this situation can be remedied. He laid strong em- 
phasis upon the necessity of keeping the election of judges out of 
politics. It is Mr. Hayes’ belief that so long as the Bar remains 
well trained, upright, and fearless, and the Bench continues able, in- 
corruptible and courageous, the lives and liberties of the people will 
remain secure and equality of opportunity in the various pursuits of 
life will continue open to all; also that the Bar should be a strong 
organization and that its purposes should be more clearly defined; 
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that an organized bar will soon become an efficient, trusted, and 
respected bar. 

The report of the Special Committee on “Organization of the 
Bar” was read by its Chairman Mr. Edwin S. Mack, of Milwaukee. 
Upon Mr. Mack’s recommendation the Association adopted an 
amendment to the constitution which will permit local bar associa- 
tions to affiliate with the State Bar Association upon the payment 
of $3.00 for each of its members in good standing. Other amend- 
ments were also adopted which will tend to make the State Associa- 
tion a stronger organization and which will strengthen the relations 
between it and the local associations. 


In the afternoon the Association took up the consideration of the 
general subject, “The Duty of the Bar in the Administration of the 
Criminal Law.” “Guideposts for the Prosecution in Criminal Cases” 
was the subject of a paper by H. A. Sawyer of Milwaukee, which 
was followed by a discussion by Mr. George Shaughnessy, District 
Attorney of Milwaukee County. The corresponding subject “Guide- 
posts for the Defense in Criminal Cases” was ably treated by Attor- 
ney W. H. Bennett of Milwaukee. An unusually interesting feature 
of this part of the program was an illustrated talk by Prof. J. H. 
Mathews, Director of the course in Chemistry at the University of 
Wisconsin, upon the use of scientific methods in the detection of 
crime. His address showed in a striking way the very important 
part science in general, and chemistry in particular, are taking in 
the detection and proof of crime. 


On Friday evening at the Congregational Church, Hon. Karl von 
Lewinski, Counselor of the German Embassy, at Washington, D. C. 
and representative of the German Republic before the Mixed Claims 
Court at Washington, entertained a large audience with an address 
upon the subject “Administration of Justice in the Courts of Ger- 
many.” 

On Saturday forenoon the general subject was, “The Duty of the 
Bar in the Administration of Justice in Civil Cases.” A paper was 
read by Ex-Senator Roy P. Wilcox of Eau Claire, upon “Simplify- 
ing the Organization of the Courts of the State.” Theodore Brazeau 
of Wisconsin Rapids, gave a paper upon “What May Be Done in 
Lessening the Time and Expense Involved in the Trial of Cases.” 
This was followed by a discussion by J. G. Hardgrove, of Milwau- 
kee. Mr. Frank Boesel, of Milwaukee, gave a short report as Chair- 
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man of the Committee on Practice and Procedure. The Committee 
was not ready to report in full, it being Mr. Boesel’s intention to 
attend the American Bar Association meeting in London, and while 
there make a further first-hand study of English methods. A full 
report of this committee may be expected at our next annual meeting. 

Hon. William Draper Lewis, Director of the American Law In- 
stitute, Philadelphia, gave an exceedingly interesting outline of 
the work which the American Law Institute is endeavoring to ac- 
complish in the restatement of the law. This paper was followed by 
a report of the Committee on the Wisconsin Digest, Walter Drew, 
Chairman, Milwaukee, after which officers for the ensuing year 
were elected and business of the Association for the session was 
brought to a close. 

Among other important business transacted, the Association au- 
thorized the Executive Committee to arrange for the publication and 
distribution of a journal or magazine, provided it can be financed 
out of the present revenues of the Association—such magazine to 
contain the annual reports of the Association and such other matters 
as the Association shall desire to place before its members. 

The Committee on Legal Education reported favorably upon the 
recommendations of the Special Conference of American Bar Asso- 
ciation Delegates, as to qualifications for admission to the Bar, and 
such recommendations were approved. If these recommendations 
are adopted by the Supreme Court it will result in an important 
change in respect to the qualifications of candidates for the Bar and 
the method of their admission,—whether by certificate from an ac- 
credited law school or by examination before the Board of Bar 
Examiners. 

The banquet was held Saturday evening at the Conway Hotel, 
Hon. Albert M. Spencer being toast master. The banquet was well 
attended and was an unusually well-planned and enjoyable occasion. 
Other enjoyable social features were the luncheon for the members, 
their wives and guests, given at the beautiful Riverview Country Club, 
Friday noon; also the luncheon given at Guild Hall Saturday noon. 
The members of the Appleton Bar cannot be too highly commended 
upon the splendid manner in which they entertained the State Asso- 
ciation. 

While the papers and addresses delivered at the annual meeting 
censtitute a most important work of the Association and should 
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receive careful attention, yet it should not be forgotten that the 
actual condition of the Association is not shown by these, but rather 
by the condition of its membership and finances, and the activities 
of its committees. The greatly increased interest which the Bar as 
a whole is taking in the Association is indicated by the large attend- 
ance at the annual meeting, and by the increase in membership, 
which was greater this year than ever before in the history of the 
Association. The Membership Committee reported the addition of 
over two hundred new members the past year, which is an increase 
of approximately 26%. The treasurer’s report showed, also, that 
the Association is in sound financial condition. The amount col- 
lected for dues was greater by more than one thousand dollars than 
the amount collected for dues during the preceding year. It is hoped 
that the Association will continue to grow in number and strength, 
and will continue to exert a beneficial influence upon the welfare of 
the legal profession and of the State as a whole for many years to 
come. 

The officers for the ensuing year are as follows: 

President: Hon. Wm. D. Tuompson, Racine. 

Vice-President : 

Ist Circuit: C. E. RANDALL, Kenosha. 


2d " Henry Kiiiivea, Milwaukee. 

3d ™ GeEorGE E. WILtiaMs, Oshkosh. 
4th “ E. R. Bower, Sheboygan. 

a * L. A. BrunKkuorstT, Platteville. 

6th “ H. J. Masters, Sparta. 

_— T. W. Brazeau, Wisconsin Rapids. 
8th “ W. P. KNow es, River Falls. 

9th = Byron H. Stessins, Madison. 


10th “ F. S. Braprorp, Appleton. 

llth “ H. C. Witson, Superior. 

12th “ A. E. Matueson, Janesville. 
13th “ Henry B. Scumipt, West Bend. 


14th “ Joun A. KitTett, Green Bay. 
15th “ ALLEN T. Pray, Ashland. 
16th “ Frep J. Situ, Merrill. 

17th “ W. J. Rusu, Neillsville. 


18th “ L. E. Lurvey, Fond du Lac. 
19%h “ J. E. PANNIER, Chippewa Falls. 
ArtruR J. Wuitcoms, Oconto. 
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Secretary and Treasurer: GiLson G. GLAsIER, Madison. 
Assistant Secretary: ARTHUR A. McLeop, Madison. 
Chairmen of Standing Committees: 

FRANK R. BENTLEY, Judicial, Madison. 

Francis E. McGovern, Amndt. of Laws, Milwaukee. 

ArcHIE McComs, Necrology, Green Bay. 

Josuua L. Jouns, Membership, Appleton. 

H. S. Ricuarps, Legal Education, Madison. 

Tuos. S. Notan, Publication, Janesville. 

Gitson G. GLASIER. 
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THE WORLD COURT 


Both as citizen and as member of the legal profession, the lawyer 
can not fail to take an interest in a new judicial authority which is 
sure to affect so deeply the course of civilization and of law as 
is the Permanent Court of International Justice which has now been 
operating its judicial mill for over two years. For the first time a 
tribunal of fairly constant membership, making its decisions primarily 
in the desire to promote certainty and justice in legal relations, 
rather than in the desire to effect a diplomatic compromise to avoid 
bloodshed—in short, a court of law—is open for the trial of all 
suits between states' which the disputing parties may submit either 
under special agreement for the particular case or according to 
lasting and more or less general agreements giving the Court so- 
called “compulsory jurisdiction.” This compulsory jurisdiction 
of the court over a state exists only when the state has created 
it, either by accepting the “optional clause” attached to the proto- 
col of signature of the Statute of the Court*—optional because any 
state “joining the court”, i. e. ratifying and signing the protocol, 
may or may not accept this provision, or by entering into some 
independent general or special agreement with the state which now 
brings suit against it.* 





1S$tatute of the Court, Art. 34: “Only States or Members of the League of Nations 
[thus including The Dominion of Canada, the Commonwealth of Australia, etc.] 
can be parties in cases before the Court”. Art. 35: “The Court shall be open 
to the Members of the League and also to States mentioned in the Annex to the 
Covenant [thus including the United States, Ecuador, and Hedjaz]. The condi- 
tions under which the Court shall be open to other States shall ... be laid down 
by the Council [of the League], but in no case shall such provisions place the 
parties in a position of inequality before the Court.” These conditions, actually 
making the Court open to all states, were laid down May 12, 1922, 

*These terms sound a little formidable to those not familiar with the special 
vocabulary of international law. After the Statute of the Court—the Judiciary 
Constitution, if one like—was ready to be submitted to the states members of the 
League for acceptance, it was adjoined to a procotol (or treaty) declaring that 
the signatories accepted the Statute and when it should come into force. This 
protocol contained an “optional clause” by which those states signing the latter 
accepted as compulsory the jurisdiction of the Court in certain cases, as ex- 
plained later. 

8As the Court says in the Eastern Carelia case: “No state can, without its 
consent, be compelled to submit its disputes with other states either to media- 
tion or to arbitration or to any other kind of pacific settlement. Such consent 
can be given once and for all in the form of an obligation freely undertaken 
- . for]... in a special case apart from any existing obligation.” This “obliga- 
tion” is found in many treaties of recent date, e. g. in all the treaties creating man- 
dates. See de Bustamamnte, Cuban judge of the World Court, “La Cour Perma- 
nente de Justice Internationale”, p. 46-55. 
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The popular name of “World Court” applied to the Court of In- 
ternational Justice, is proper not only because it is open to all states, 
but also because the selection of its judges is on the basis that every- 
one be a national of a different state. Thus the permanent bench is 
composed of eleven ordinary and four deputy judges owing allegiance 
to fifteen states. Moreover, when a state no national of which is a 
judge of the court, is plaintiff or defendant in a suit, that state may 
name an additional judge. And so in The Wimbledon, the first case 
in which the court pronounced judgment (as distinguished from giv- 
ing an advisory opinion), the bench consisted of eleven of the per- 
manent judges and a twelfth appointed by the German state as 
judge for this case. And likewise in the second case of this kind, 
the Mavromatis case, Greece, being a party having no national on 
the bench, appointed a judge ad hoc. 

The facts concerning the creation and early activities of the Court 
are accessible in so many popular and professional periodicals,® that 
I forbear repeating except the fundamentals. 

As an outcome of the first Hague Conference (1899) the Per- 
manent Court of Arbitration was established, a court still in existence 
but virtually superseded by the “World Court”. American delegates 
to the second Hague Conference (1907), Roosevelt being President 
and Root Secretary of State, were directed to work for the develop- 
ment of this first “Hague Court” (as it has been popularly known) 





‘Of the fifteen judges, eleven sit (as in the New York Court of Appeals seven 


only of the judges sit in any particular case), deputy judges sitting only to fill 
vacancies. 


‘Nationals of the following states are members of the Court: Brazil, China, 
(deputy), Cuba, Denmark, France (vice-president), Italy, Great Britain, Japan, 
Netherlands, (president), Norway (deputy), Rumania (deputy), Serbia (deputy), 
Spain, Switzerland, United States. On the death of the Brazilian judge, a Brazil- 
ian was elected to fill out his term. None of the judges come from the states 
defeated in the War, tho Austria and Bulgaria as members of the League of 
Nations participated in the first election of judges, and Hungary also in the bye- 
election. The choice of judges is not limited to nationals of those states that 
have “joined the Court” or that are members of the League. 

*These are some of the most thorough published in the United States: 

John Bassett Moore, American judge of the Court: The Organization of the Per- 
manent Court of International Justice, 22 Col. L. Rev. 497 (1922). 

A. Hammarskjéld, Registrar of the Court: The Early Work of the P. C. I. 
J., 36 Harv. L. Rev. 704 (1923). 

Manley O. Hudson: The P. C. I. J., 35 Harv. L. Rev. 245 (1922). 

The First Year of the P. C. I. J.,17 Am. J. of Int. Law 15 (1923). 

The Second Year of the P. C. I. J., 18 Am. J. of Int. Law 1 (1924). 

Opinions of the International Courts, 10 Am. Bar Ass. J. 117, 195, ete. 
(1924), containing concise summaries of all the opinions and judgments of 
the P. C. I. J. 

The Official publications of the Court itself—judgments, advisory opinions, 
rules, etc.—are obtainable from the World Peace Foundation, Boston, Mass. 
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“into a permanent tribunal composed of judges who are judicial offi- 
cers and nothing else . . . and who will devote their entire time to the 
trial and decision of international causes by judicial methods and 
under a sense of judicial responsibility”. The second Hague Con- 
ference, however, resulted in no material change in the Hague Court. 
But it did propose treaties which set up (on paper only) an In- 
ternational Prize Court and made a start toward the establishment 
of a Permanent Court of Arbitral Justice, which could not be carried 
to completion (even on paper) because there was a fatal lack of 
agreement as to the method of selecting the judges. No third Hague 
Conference ever met owing to the outbreak of the War. Thus the 
next great international conference was that at Paris in 1919, from 
which issued the League of Nations. In the Covenant of the League 
—which was drawn up with the collaboration of neutral states and 
was ratified by several of them even before the Treaty of Versailles 
went into effect—Article 14 reads: 

The Council (of the League) shall formulate and submit to the members 
of the League for adoption plans for the establishment of a Permanent 
Court of International Justice. The Court shall be competent to hear and 
determine any dispute of an international character which the parties there- 
to submit to it. The Court may also give an advisory opinion upon any 
dispute or question referred to it by the Council or by the Assembly. 

The formulation of the plans was entrusted by the Council in 
1920 to a committee of jurists of different nationalities, among them 
Elihu Root. This committee solved the difficulty which had wrecked 
the project for the Permanent Court of Arbitral Justice in 1907, by 
providing that, candidates for the World Court having been nomin- 
ated by the national groups of judges of the existing Hague Court, 
election should be by the Council of the League (in which only the 
great powers have perpetual membership) and the Assembly (where 
representation is based on the equality of all the states members of 
the League), a majority vote of each body being necessary to choice, 
and subject to the restriction that every judge should be of a dif- 
ferent nationality. 

The Statute, or fundamental charter of the Court, as reported by 
this distinguished committee, was considered by both the Council 
and the Assembly and approved after several minor and two rela- 
tively important amendments. The first of these was the deletion of 
any mention of advisory opinions from the Statute as proposed by 
the committee. The effect of this was to leave the Court free to make 
its own rules regarding advisory opinions. The other modified the 
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committee’s provision for the compulsory submission by a defendant 
state to the court if a dispute (in the opinion of the plaintiff and that 
of the Court) concerned “(a) the interpretation of treaties, (b) any 
question of international law, (c) the existence of a fact which, if 
established, would constitute a breach of an international obligation, 
(d) the nature or extent of the reparation to be made for the breach 
of an international obligation, (e) the interpretation of a sentence 
passed by the court.” The first four of these categories’ are de- 
clared in Article 13 of the Covenant of the League “to be among 
those which are generally suitable for submission to arbitration.” 
But it was felt by the Council that this radical step of requiring the 
defendant to bind itself in advance to submit to judicial settlement 
disputes which might involve vital interests and national honor (a 
step which the United States Senate for instance has never been 
willing to take) was violative of the terms of the Covenant, particu- 
larly Articles 13 and 14. At all events, such objection was raised 
that the Statute was amended so as to allow states to “join the Court” 
without submitting themselves to this obligation. And here, as in 
most other steps toward a pacific organization of international society, 
it is the small states of Europe that appear to be most progressive. 
The optional clause whereby the state binds itself to submit to 
the court these four classes of cases has been signed (for the most 
part on condition of reciprocity and for a period of five years) by 
Austria, Bulgaria, Denmark, Esthonia, Finland, Latvia, Lithuania, 
Luxemburg, Netherlands, Norway, Portugal, Sweden, Switzerland 
and eight non-European states, the chief being Brazil and China’— 
in importance none of them great powers, in numbers less than half 
the states that have “joined the court.” 

The main difficulties were now over. Most of the members of 
the League soon ratified the protocol of signature of the Statute; the 





'The first four now appear in Art. 36 of the Statute, the compulsory feature of 
which was made optional in the sense explained below. The fifth is covered by 
Art 60 and is compulsory. The Court itself decides whether a dispute falls 
within these categories. 

*This list is probably incomplete and possibly inexact. Authoritative docu- 
ments of recent date are not available to me. Brazil’s acceptance is subject to a 
condition not yet fulfilled, viz., that two members having permanent seats in the 
Council shall accept. 

Since the foregoing was written, the first such member has given a qualified 
acceptance: newspapers report that on October 2, 1924, France signed the optional 
clause with reservations including the right of withdrawing her consent if the 
Protocol of Geneva (the treaty for the outlawry of war, signed on the same day 
which greatly increases the importance of the Court as part of the machinery for 
promoting international justice) does not become operative. 
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judges were quickly elected at the next annual meeting of the As- 
sembly (September 1921) ; they organized the Court in January 1922 
and adopted rules; and the Court opened its first term for the hear- 
ing of cases in June 1922. Regular sessions are now held beginning 
June 15th of each year and special sessions are held at other seasons 
as circumstances make desirable. 

The Statute provides that the full court of 11 shall ordinarily hear 
cases. But for cases relating to transit and communications and for 
labor cases, particularly cases referred to in Part XII (Ports, Water- 
ways, & Railways) and Part XIII (Labor) of the Treaty of Ver- 
sailles and the corresponding portions of the other treaties of peace, 
there are chosen in advance by the court “special chambers” of five 
judges who shall sit (with or without the help of technical experts) if 
the parties to such cases so demand. Otherwise the full court sits. 
None of the contested cases considered by the Court involves a ques- 
tion of this kind. There is also a provision for another “chamber 
composed of three judges, who at the request of the contesting parties 
may hear and determine cases by summary procedure.” In the third 
of the contested cases (1924) such summary procedure was for the 
first time invoked, the adversaries being Greece and Bulgaria. This 
procedure by a reduced court does not apply to cases in which the 
court’s advisory opinion is requested by the League organs. 

In some other respects the rules governing the court in its advisory 
function differ from those governing the disposition of contested 


‘cases. The original draft of the Statute submitted by the committee 


of jurists remarked apropos of the article referring to advisory 
opinions, which was subsequently struck out, that whenever an ex- 
isting dispute was the subject of a question submitted for answer 
by the Council or the Assembly, “the Court must take its decision in 
the same manner as if an action had actually been brought before it, 
that is to say, a judge of the nationality of each of the contesting 
parties must be allowed to take his place on the bench.” But the 
rules of procedure make no such provision. Hence the advisory 
opinions, tho involving existing disputes, have been given without 
the addition of ad hoc judges from states really parties in interest 
which are not represented in the membership of the bench. ‘On the 
other hand, all the cases resulting in advisory opinions have been 
fully argued by interested parties, whether states or private legal 
entities. This, however, is not due to any provision in the Statute, 
which, as has been said, contains no mention of advisory opinions. 
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And the rules of Court make no provisions for anything more than 
notice to the members of the League, to states mentioned in the An- 
nex to the Covenant (i. e. those states originally invited to join the 
League) and “to any international organizations which are likely to 
be able to furnish information on the question.” There is no sug- 
gestion that the proceedings be assimilated as far as may be to those 
in contentious cases, tho this is in fact the custom.° 


Thus far the Court has given many less judgments than it has 
advisory opinions. The latter, however, in every case appear to have 
been accepted for execution by the interested states. These opinions 
thus come so close to being declaratory judgments in their force that 
the court wisely refused in the Eastern Carelia case (1923) to give 
the advisory opinion requested by the Council of the League, since 
Russia, of whom Finland had complained to the Council, refused to 
appear before the court to present its views on the question sub- 
mitted.*° “Answering the question,” says the court, “would be 
substantially equivalent to deciding the dispute between the parties. 


The Court, being a Court of Justice, cannot even in giving advisory 





*The memorandum on advisory opinions submitted by Judge Moore when the 
judges were preparing the rules of Court is discussed by Manley O. Hudson, in 
“Advisory Opinions of National and International Courts”, 37 Harv. L Rev 970, 
988. By the requirement of notice in the rules, Mr. Hudson considers, “The 
Court has quite clearly raised the advisory opinion out of the character of or- 
dinary legal advice and has placed it on a judicial basis”. And Secretary Hughes 
addressing the American Society of International Law in 1923 said that the 
Court “has adopted rules to assimilate the process as far as possible to a judicial 
proceeding and especially so as to exclude any supposition that advisory opinions 
may be rendered in a diplomatic sense and without publicity.” But is it not 
rather by its actual conduct of these cases, by the character of its opinions, 
and by its refusal to act in the Eastern Carelia case that this result has been 
accomplished? There would apparently be no violation of Covenant, Statute, or 
Rules of Court if in a case of this sort the court refused to hear argument and 
gave an opinion based on political rather than judicial considerations. ‘ihe 
only positive requirement concerning advisory opinions—for the requirement of 
public hearings in Art. 16 of the Statute and the requirement in Art. 38 that the 
Court shall apply international conventions and custom, general principles 
of law, and legal decisions and teachings, can only apply to _ con- 
tested cases—the only positive requirement in either the Rules or the Statute 
is that they be published. (Rules Art. 74.) Practice ripening into precedent rather 
than rule, characterizes the opinions as distinctly judicial (For a sidelight on the 
publicity of the proceedings, see John H. Wigmore, “Shall The World Court be 
Open to the Public?”. 10 Am. Bar Ass. J. 471.) 

”The question was: “Do Articles 10 and 11 of the Treaty of Peace between Fin- 
land and Russia, signed at Dorpat on October 14th, 1920, and the annexed 
Declaration of the Russian Delegation regarding the autonomy of Eastern Carelia, 
constitute engagements of an international character which place Russia under 
an obligation to Finland as to the carrying out of the provisions contained there- 
in?”. 
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opinions depart from the essential rules guiding their’! activity as a 
Court.” Thus the court summed up its reasons for refusal, which 
seem to be: (1) “The fundamental principle of international law 
.- . the principle of the independence of states . . that no state can 
. . . be compelled to submit its disputes to arbitration or to any other 
kind of pacific settlement”, which principles would here be violated 
because “the refusals which Russia had already opposed to the steps 
suggested by the Council have been renewed upon the receipt by it 
of the notification of a request for an advisory opinion”, and (2) 
“other cogent reasons which render it very inexpedient that the 
Court should attempt to deal with the present question”, namely the 
lack of evidence, and (owing to Russia’s refusal) the difficulty of 
obtaining evidence sufficient to enable the Court “to arrive at any 
judicial conclusion upon the question of fact”; and the undesirability 
that it should be asked to give advisory opinions where facts are in 
controversy (tho it “does not say that there is an absolute rule that 
the request for an advisory opinion may not involve some enquiry 
as to facts’’). 


The Court leaves no uncertainty as to the value which it attaches 
to its advisory opinions. For it continues, “The Court is aware of 
the fact that it is not requested to decide a dispute, but to give an 
advisory opinion. This circumstance, however, does not essentially 
modify the above considerations. The question . . . concerns directly 
the main point of the controversy between Finland and Russia... 
Answering the question would be substantially equivalent to deciding 
the dispute.” 


It is hard to believe that any common law court, authorized to give 
advisory opinions upon request, as several highest state courts are 
in the United States, would refuse to give such an opinion, for such 
reasons as those on which the World Court relies in the Eastern 
Carelia case. Legal advice to the best of the court’s ability’? is 





uThis is the official text. The Court, however, elsewhere thruout the opinion 
uses the personal pronoun, as well as the verb, of the third person singular. The 
French text, moreover, uses the singular here. The World Court, no less than 
many of our American courts, is a little slipshod in its English. 

“Professor Hudson points out in “Advisory Opinions of National and Inter- 
national Courts,” 37 Harv. L. Rev. 970, that argument is not customary before 
the judges of the Supreme Judicial Court of Massachusetts before they give ad- 
visory opinions, while it is customary in such cases in some other jurisdictions. 
Certainly no judges or courts would refuse to give opinions because they would 
have to reach them without assistance of counsel for interested parties. 
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what is rejuested.’* That such advice involves a sort of prejudgment 
of litigious questions is a general objection to the practice. But if the 
practice is authorized, may a court refuse to act relying on this gen- 
eral ground? Tho the Court felt troubled by the consequences which 
might ensue if it answered the inquiry addressed to it, it would seem 
that the responsibility for making use of the advice would lie wholly 
with the Council that asked it. But the Court felt that its advice 
“would be substantially equivalent to deciding the question” and a 
departure from due process of law (“from the essential rules guid- 
ing its activity as a court’). Thus its advisory opinions become, in 
the Court’s estimation, almost declaratory judgments. In one sense, 
of course, regular judgments of such a Court are only declaratory, 
for no executory process issues from the court—just as no judg- 
ment of the United States Supreme Court against a state of our 
union has in practice ever been carried into effect by any executory 
process'*—the moral obligation fully and faithfully to perform the 
agreement to submit a case to settlement being the only sanction— 
call it custom, manners, public opinion, what you will. As, then, 
“The Court has quite clearly raised the advisory opinion out of the 
character of ordinary legal advice, and has placed it on a judicial 
basis”, to quote the words of Professor Hudson of Harvard, a de- 
voted student of the Court, it has almost completely assimilated it to 
the opinion and judgment in a regular suit brought by a state. Such 
being the situation, it would not be surprising if the court should 
eventually allow, upon demand, the appointment of judges ad hoc 
in appropriate cases of this class. If the Court does this, it will of 
course, only be putting into practice the recommendation originally 
made by the committee of jurists. 

There is a possibility always that the Council or Assembly might 
submit abstract questions for the court’s advice—such as a question 
concerning the interpretation of the Covenant. But the only time 
that a question, in abstract form (necessarily put in this form in 
order to obtain the unanimity in the Council necessary to any action) 
was proposed for submission to the Court,—I refer to the interpreta- 
tion of the Covenant in connection with the Italian occupation of 
Corfu in 1923—the Council decided, it is noteworthy, to consult 
instead a special body of jurists, none of whom were members of the 
court. 

W. G. Rice, Jr. 

43It seems to be the view of the judges of the World Court, according to Pro- 
fessor Hudson, that by the use of “may” in the last sentence of Art. 14 of the 
Covenant, “the obligation to render advisory opinions unconditionally and on 


request has not been imposed on the Court”, 27 Harv. L Rev. 970, 989. 
4See, however, Virginia v. West Virginia, 246 U. S. 565. 





—S 


we oe 


ae. een rs RET 


*, Sm 


= oe TF 


= ee Pine he 


Uae 








WISCONSIN LAW REVIEW 


Published Quarterly by the Law School of the University of Wisconsin 








BOARD OF EDITORS 
W. H. Pace, Editor in Chief 


Frank T. BoeseEt Otrver S. RuNDELL 
Ray A. Brown Joun B. SANBORN 

W. G. Rice, Jr. Howarp L. SmitH 
H. S. RicHarps Joun D. WickHEM 


BOARD OF STUDENT EDITORS 


Georce R, Currie, Student Editor in Chief 
Ratpo H. Petersen Eacan W. Peck 
Myron R. STEVENS 





EFrect oF A TENANT FOR YEARS’ Hotp1nc Over—The question of the ef- 
fectiveness of an express provision in a lease in preventing a tenancy from 
year to year resulting from the lessee for years holding over after the ex- 
piration of his term was presented in the recent Wisconsin case of Metropoli- 
tan Investement Co. v. City of Milwaukee, 182 Wis 539, 196 N. W. 240. 
The company had leased certain lots of land to the city for the period of one 
year for city marketing purposes. The written lease contained a provision 
that the tenancy should cease absolutely at the end of the term, and that the 
lessee should not be liable to pay rent for the occupation of the premises by 
anyone after the expiration of the term unless a new lease be entered into by 
the parties under authority of an express resolution of the city council. For 
over a year after the expiration of the term the lots continued to be used as 
a market under the supervision of city officials. The Court held, that the 
provision of the lease constituted a solemn contract on the part of the con- 
tracting parties that no tenancy from year to year should result from any 
holding over by the city, and, as such, must be given full effect by the courts. 
The decisiveness of the Court’s decision on this point, however, is somewhat 
weakened by the fact that the supervision of the markets cn the premises 
by the city’s officials after the lease expired was held not to be an occupa- 
tion by the city, but only an exercise of the city’s police powers. 

Section 2187 of the Wisconsin Statutes provides, “If a tenant for a year 
or more shall hold over after the expiration of his term he may, at the elec- 
tion of his landlord, be considered a tenant from year to year upon the terms 
of the original lease.” Although the Court does not discuss the effect of this 
section and its bearing upon the facts presented in the principal case, it might 
be suggested that one of the questions arising in the case is whether the pro- 
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vision referred to in the lease constitutes a waiver by the landlord of the 
express provisions of this statute passed for the benefit of lessors in general. 
Viewed in this light, the decision of the Court could be supported by the 
argument that the lessor here did waive the benefits of section 2187 by being 
a party to a lease containing the provision above referred to. On the other 
hand, it could well be said that the act of the city in continuing the super- 
vision of the marketing operations upon the leased premises for over a year 
after the lease expired with the consent of the lessor amounted to a waiver by 
the city of the provision in the lease requiring passage of a resolution of the 
city council in order to make the city liable for any rent after the term 
under the lease ended, for it would seem that the parties hardly could have 
intended another year’s use of the property by the city free from rent. There 
is nothing inherent in the nature of a city to prevent it being held liable as a 
tenant from year to year where it has continued in possession of leased prem- 
ises after the expiration of the term: Lehman v. Chicago, 203 Ill. App. 414; 
Gilman v. Milwaukee, 31 Wis. 563. The fact that authorization of the city 
council would be necessary in order for the city to make a valid lease would 
not of itself prevent the city from being held liable on an implied tenancy. 

The source and origin of section 2187 are obscure and, unlike most of our 
real property legislation, did not come indirectly to us from New York by 
way of Michigan. The only other state which seems to have a statute nearly 
identical to it is Kansas (R.S., 1923, sec. 67-502), and the question of the 
principal case, as far as investigation shows, has not arisen in Kansas. Okla- 
homa enacted such a statute (see R.L. of 1910, sec. 3784), but later so amended 
it as to amount to its repeal (see Sup. to the R.L. of 1918, sec. 3784). Sec- 
tion 2187 was referred to in Brown v. Kayser, 60 Wis. 1, 18 N.W. 523, as 
but the “confirmation” of the common law rule previously existing. The 
Oklahoma Court in construing the Oklahoma statute, as it existed before its 
similiarity to section 2187 was destroyed by amendment, held that it merely 
provided a rebuttable presumption of law as to the intention of the parties, 
and had reference only to those cases where the parties had said nothing as 
to the nature of the holding over: Turner v. Wilcox, 32 Okla. 56, 40 L.R.A. 
(N.S.) 498, 121 Pac. 658. 

At English common law the rule as to a tenant holding over was that, if 
there was the consent of both parties that the tenant should remain in pos- 
session as tenant, and nothing was said to rebut that inference, a tenancy 
from year to year on the terms of the old tenancy was thereby created: Right 
v. Darby, 1 T.R. 159; Dougal v. McCarthy, (1893) 1 Q.B. 736; and see 
Tiffany’s Landlord & Tenant, section 209. The American courts, quite inde- 
pendent of statutes, have adopted a variation of this rule and hold that, where 
a lessee for years holds over after the expiration of his term, he will be 
presumed at the election of the lessor to be a tenant from year to year under the 
terms of the old lease: Plattsmouth v. New Hampshire Savings Bank, 139 
Fed. 631, 71 C.C.A. 507; Smith v. Bell, 44 Minn. 524, 47 N.W. 263; Leggett 
v. Louisiana Purchase Exposition Co., 157 Mo. App. 108, 137 S.W. 893; 
Brown v. Kayser, 60 Wis. 1, 18 N.W. 523. The intention of the lessee to the 
contrary has been held to be wholly immaterial: Clinton Wire Cloth Co. v. 
Gardner, 99 Ill. 151; Scherer v. Moran, 217 Mich. 607, 187 N.W. 322. West 
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Virginia, contrary to the great weight of American authority, holds that a 
tenant’s holding over and paying monthly rent beyond the term of a lease for 
a year, relating to urban property, in which lease rent was reserved by the 
month, implies a tenancy from month to month, and not one from year to year: 
Kaufman v. Mastin, 66 W. Va. 99, 25 L.R.A. (N.S.) 855, 66 S.E. 92. Min- 
nesota, after the decision of Smith v. Bell, supra, attained the same result 
as West Virginia by enacting a statute (see sec. 6812 of the Minn. Gen. Stats.). 

The material point of variance between the English common law doctrine 
and the rule adopted by the American courts is, that by the former, the con- 
sent of both lessor and lessee was requisite for the creation of a tenancy from 
year to year by the tenant holding over, although the consent of the lessee 
might be presumed from his silence, while by the rule of the American 
courts the option of the landlord alone determines whether the tenant holding 
over shall become a tenant from year to year without reference to the tenant’s 
actual wishes on the subject. When the American courts speak of the “com- 
mon law rule” they generally refer to the doctrine established by the courts 
of this country, and not to the rule applied by the English courts, and the 
expression “common law rule is here used in the sense which the American 
courts use it. 

There are various ways by which the presumption of the establishment of 
a tenanacy from year to year from the fact that the tenant has held over may 
be rebutted. One method of rebutting it is for the parties to expressly pro- 
vide for the nature of the tenancy which will result from the tenant holding 
over after the expiration of the term by inserting a provision in the lease 
itself. In the following two cases the leases provided that a holding over after 
the term should create a tenancy from month to month merely: McDevitt v. 
Lambert, 80 Ala. 536, 2 So. 438; Pappe v. Trout, 3 Okla. 260, 41 Pac. 397. 
The Wisconsin Court cites these two cases in support of the principal case. 

Likewise, where a lease provides that the tenant may have, at his option, an 
extension for a specified time after the expiration of the term agreed upon in 
the lease, or may occupy for an extended term including the term specified, 
the mere holding over after the expiration of the specified term will consti- 
tute an election to hold over for the extended term: Plattsmouth v. New 
Hampshire Savings Bank, 139 Fed. 631, 71 C.C.A. 507; Montgomery v. Com- 
missioners of Hamilton County, 76 Ind. 362, 40 Am. Rep. 250; Peehl v. Bum- 
balek, 99 Wis. 62, 74 N.W. 545. On the other hand, a holding over and pay- 
ment of rent has been held not sufficient evidence of an election by the lessee 
to take advantage of an option in his lease to renew for a new term, as dis- 
tinguished from a privilege of extension: Thiebaud v. First National Bank of 
Vevay, 42 Ind. 212; Andrews v. Marshall Creamery Co., 118 Iowa 595, 60 
L.R.A. 399, 92 N.W. 706, 96 Am. St. Rep. 412; Leavitt v. Maykel, 203 Mass. 
506, 133 Am. St. Rep. 323, 89 N. E. 1056. See also, J. X. L. Furniture & 
Carpet Installment House v. Berets, 32 Utah 454, 91 Pac. 279, where there 
was a holding over with intention to renew, but no rent was paid as yet. Con- 
tra to these four cases are: Caley v. Thornquist, 89 Minn. 348, 94 N.W. 1084; 
McBrier v. Marshall, 126 Pa. St. 390, 17 Atl. 647. Montgomery v. Hamilton 
County, supra, gives as a reason for the above distinction that, in the case of 
the privilege of extension, there is in reality no holding over after the expira- 
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tion of the term for the term is automatically extended by the holding over, 
while, in the case of the option for renewal, the term expires and a new lease 
for the renewal period must be executed. 

The presumption of a tenancy from year to year resulting from a holding 
over may also be rebutted by showing a parol agreement with the lessor that 
the lessor was to hold over for a shorter period or upon different terms: 
Goldsbrough v. Gable, 49 Ill. App. 554, which was reversed on another ground, 
152 Ill. 594, 38 N.E. 1025 (landlord agreed that rent would be reduced if ten- 
ant continued in possession) ; Montgomery v. Willis, 45 Neb. 434, 63 N.W. 
794 (tenant only to stay for a short while and to be liable for rent during such 
time as he should remain in possession) ; Bumiller v. Walker, 95 Ohio St. 344, 
116 N.E. 797 (tenant holding over should be tenant from month to month) ; 
Mayo v. Claflin, 93 Vt. 76, 106 Atl. 653 (tenant to remain until landlord de- 
cided what disposition to make of premises); Thompson v. Artrip, 131 Va. 
347, 108 S.E. 850 (tenant to have a month or two in which to close out his 
business). 

No tenancy from year to year was held to result from a holding over with 
consent of the lessor pending negotiations between the parties for a new lease: 
Leggett v. Louisiana Purchase Exposition Co., 157 Mo. App. 108, 137 S.W. 
893; Turner v. Wilcox, 32 Okla. 56, 40 L.R.A. (N.S.) 498, 121 Pac. 658; or 
pending negotiations of the tenant to buy the property: Greene v. Walsh, 
43 R.I. 416, 112 Atl. 801; Williamson v. Paxton, 18 Grat. (Va.) 475. 

Some courts have limited the common law rule by holding that no implied 
tenancy from year to year is created where the holding over is involuntary on 
the part of the tenant: Regan v. Fosdick, 19 Misc. 489, 3 N.Y. Ann. Cas. 376, 
43 N.Y. Sup. 1102 (health officers forbade tenant’s removal because of a 
member of his family suffering from scarlet fever when the lease expired) ; 
Grice v. Todd, 120 Va. 481, 91 S.E. 609 (tenant compelled to hold over three 
days because of inability to obtain wagons with which to remove his effects). 
Contra to these cases is Mason v. Wierengo’s Estate, 113 Mich. 151, 67 Am. 
St. Rep. 461, 71 N.W. 489, in which case the tenant’s serious illness prevented 
him from removing at the date of the expiration of his lease and he was held 
liable as a tenant for another year. The New York Court of Appeals in 
Haynes v. Aldrich, 133 N.Y. 287, 28 Am. St. Rep. 636, 31 N.E. 94, expressed 
itself as “adverse” to making any such qualification of the common law rule; 
but the same court in Herter v. Mullen, 159 N.Y. 28, 70 Am. St. Rep. 517, 
44 L.R.A. 703, 53 N.E. 700, held that there was not such a holding over by 
a lessee, as to make him liable for another year’s rent, where he gave reason- 
abie notice that he would not retain the premises, and removed everything and 
all members of his family from the premises except from the bedroom in 
which his mother was confined with sickness so severe that it was impossible 
to remove her till fifteen days later. After the decision of Grice v. Todd, 
supra, Virginia enacted an admirable statute (sec. 5517, Gen. Laws of 1923) 
which might well be copied by the other states of the Union. Such statute 
provides, “A tenant from year to year, month to month or other definite term, 
shall not, by his mere failure to vacate the premises upon the expiration of 
the lease, be held as a tenant for another term when such failure is not due 
t» his wilfulness, negligence or other avoidable cause, but such tenant shall 
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be liable to the lessor for use and occupation of the premises, and also for 
any loss or damage sustained by the lessor because of such failure to sur- 
render possession at the time stipulated.” 

Regarding section 2187 of the Wisconsin Statutes as creating a mere pre- 
sumption, the same as does the rule adopted by the American courts, such pre- 
sumption may be rebutted, as shown by the cases above discussed, by the par- 
ties agreeing upon some other relationship than a tenancy from year to year 
resulting from the tenant holding over. One way of doing so would be for 
the parties to stipulate in the lease against the creation of an implied tenancy 
resulting from a holding over by the lessee. The principal case then resolves 
itself into a question of fact of whether the parties in such case did intend 
to so stipulate—the Court holding that they did. 


The doctrine of the common law in regard to a lessee for years holding 
over becoming a tenant from year to year has received a varied treatment at 
the hands of the legislature in the various states. Florida, Iowa, Washing- 
ton (except as to farm lands), and Wyoming have, by statute, abolished the 
entire doctrine and expressly or impliedly substituted a tenancy at will. Ari- 
zona provides that holding over by a lessee constitutes him a tenant from 
month to month merely. Field’s draft of the New York Civil Code, sec. 994, 
provided, “If a lessee of real property remains in possession thereof after the 
expiration of the hiring, and the lessor accepts rent from him, the parties 
are presumed to have renewed the hiring on the same terms and for the same 
time, not exceeding one year.” This was never adopted by New York, but 
has been enacted into statute in North and South Dakota, and Oklahoma. 
California and Montana enacted it with the limitation that the renewed term 
should not exceed one month when the rent under the lease was payable 
monthly. In Delaware, where a tenant for years holds over, the lease is 
deemed to have been renewed for another year where neither party has given 
the other written notice three months before the expiration of the term of 
an intention to end the tenancy; while in Kentucky a tenant holding over can 
be ejected at any time up until ninety days after which he is a tenant for 
another year. Many states have not modified the common law rule by statute, 
although some provide a shorter period of notice by which a tenancy from 
year to year may be terminated than the common law half year, while Kansas 
and Wisconsin have apparently but codified the common law rule. 

It would seem that an implied tenancy for another year resulting from a 
holding over of farm land is more consistent with the real intention of the 
parties than it is where the premises are urban property, and the tendency 
in legislation seems to recognize such a distinction. Statutes in California, 
Idaho, Utah, and Washington provide a renewal for another year where an 
agricultural tenant holds over sixty days without demand from the lessor to 
remove. Illinois and New Jersey discriminate in their forcible entry and 
detainer statutes in favor of the city tenant who holds over. Minnesota also 
favors the urban tenant by making him merely a tenant from month to month 
where he holds over after the expiration of a lease for years providing a 
monthly rental. 


Georce R. Currie. 
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WILLS—INCORPORATION BY REFERENCE—REPUBLICATION By Copic1t—In the 
recent case, In re Wells, (—— Wis. ——), 199 N.W. 52, a clause in testa- 
trix’s will provided that in as much as the testatrix’s sons had received ad- 
vances from their father, during his life, she desired all advances to each son 
to be deducted from his respective share in the distribution of the estate. In 
the will, the testatrix referred to “a record of the total amounts of these re- 
spective advances had been made and is kept in my lock box at the First 
National Bank, Morroe.” The introduction of this record was objected to; 
the lower court excluded it and admitted evidence of the actual amounts ad- 
vanced. The Supreme Court held that the provision manifested an inten- 
tion by the testatrix to incorporate by reference into the will the record of 
the advances and “such sums were to be regarded as verities for the purpose 
of her will.” ; 

The majority rule is that a will may incorporate into itself by reference, 
other papers and documents, attested or unattested. Allen v. Maddock, 11 
Moore P. C. 427; Newton v. Seamen's Friend Society, 130 Mass. 91. A 
reference in a will to an instrument to be incorporated must contain the fol- 
lowing elements : 

(1) It must show the existence of such instrument at the time of the exe- 
cution of the will. Grabill v. Barr, 5 Pa. St. 441; In re Shillaber, 74 Cal. 
144, 15 Pac. 453. In the latter case, the letter to be incorporated, read: “In 
my will just executed”; and clearly showed on its face its non-existence at 
the time of the execution of the will. In Bryan’s Appeal, 77 Conn. 240, 58 
Atl. 748, the letter referred to contained the same words as the Shillaber case; 
and the holding was in accord therewith. Thus by requiring the writing to 
have been in existence at the time of the reference the testator is prevented 
from reserving to himself the power of future disposition without complying 
with the formalities of the statute. 

(2) It must identify such paper in clear, explicit and unambiguous terms. 
Newton v. Seamen’s Friend Society, 130 Mass. 91; Baker’s Appeal, 107 Pa. 
St. 381. Taft v. Stearns, —— Mass. ——, 125 N.E. 570, held reference to a 
will by date sufficient. Reference to “deed of his farm to his daughter” was 
held sufficient in Jennings v. Reeson, 200 Mich. 559, 166 N.W. 931. 

(3) It must show testator’s intention to incorporate such paper into his will. 
The courts have sometimes overlooked or have not expressly enumerated this 
last element of the doctrine of incorporation by reference. The majority of 
the cases allowing recovery, however, seem to assume its application. In 
Jennings v. Reeson, 200 Mich. 559, 166 N.W. 931, the court said, “Whether 
or not the deed should be incorporated as a part of the will, is, in our opinion, 
to be determined by the test whether or not the will itself showed an inten- 
tion on the part of the testator to dispose by his will of the property described 
in the deed.” 

As to the admissibility of parol evidence to prove the identity of any paper 
referred to and its existence at the time of the execution of the will, Allen v. 
Maddock, supra, lays down a much cited rule: “A reference in a will may 
be in such terms as to include parol testimony, as where it is to papers not 
yet written or where the description is so vague as to be incapable of being 
applied to any instrument in particular; but the authorities seem clearly to 
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establish that where there is a reference to any written document described 
as existing, in such terms that it is capable of being ascertained, parol evi- 
dence is admissible to ascertain it and the only question is whether the evi- 
dence is sufficient for the purpose.” Thus it may be said that evidence is 
inadmissible where the reference is vague or inexplicit. Chambers v. Mc- 
Daniel, 28 N. Car. 226. The reference may be so direct and unmistakable 
so that it does not require any parol evidence at all. Newton v. Seamen’s 
Society, 130 Mass. 91, (reference to page of a certain book); Harvey v. 
Chouteau, 14 Mo. 587, (reference to a previous unattested will) ; Tonnelle v. 
Halil, 4 N.Y. 140, (reference to a map attached to the will); Boehmer v. 
Silvestone, 95 Or. 154, 186 Pac. 26, (reference to the will of his deceased 
wife). Identification may be made by the internal sense of the writings or the 
adaptation of its parts. Waikoff’s Appeal, 15 Pa. St. 281; In re Seiter’s 
Estate, 265 Pa. St. 202, 108 Atl. 614. In the latter case, four pieces of paper 
were presented for probate: one contained a direction to pay the funeral 
expenses; another, on the top of which there was a number (8), provided 
for the disposition of the residue; a third contained an attestation clause; 
and a fourth contained the signatures of the testator and the witnesses. The 
court held that the four sheets did not constitute a will, because they were 
not connected by its internal sense, coherence, or adaptation of parts. The 
fact that the instrument thus incorporated is blank or is not found does not 
effect the validity of the will itself. Handley v. Palmer, 91 Fed. 948, (a 
schedule, having only a heading); In re Hendrickson, 175 N.Y.S. 463, (no 
memorandum being found, the court held the subject of the provision fell 
into the residue). 

The writing which may be incorporated may consist of papers of various 
forms : 
(1) It may be a deed. Shulsky v. Shulsky, 98 Kan. 69, 157 Pac. 407; Rose- 
men v. Nienaber, 101 Kan. 260, 166 Pac. 491; Jennings v. Reeson, 200 Mich. 
559, 166 N.W. 931; White v. Reading, 293 Mo. 347, 239 S.W. 90, (operative 
only as part of the will) ; Ray v. Walker, 293 Mo. 447, 240 S.W. 187; Law- 
rence v. Burnett, 109 S. Car. 396, 96 S.E. 144. It is necessary to distinguish 
between the incorporation by reference of a deed and the effect of a recital 
in a will of a conveyance of land, which was not in fact made or which has 
proved ineffectual. Such a recital shows merely the testator’s opinion as to 
the legal effect of some pre-existing instrument. The leading case is Harris 
v. Harris, 3 Ir. Eq. (S. Car.) 610; see also Noble v. Tipton, 219 Ill. 645, 
3 L.R.A. (N.S.) 645, 76 N.E. 151. 


(2) It may be one of the following miscellaneous documents: Fickle v. 
Snepp, 97 Ind. 289, (notes payable—operative only as part of the will because 
of want of consideration) ; Loring v. Sumner, 23 Pick. 98, (notes payable) ; 
Wilbar v. Smith, 5 Allen 194, (notes payable); Rose v. Nienaber, 101 Kan. 
260, 166 Pac. 491, (contract) ; Newton v. Seamen’s Friend Society, 130 Mass. 
91, (certain page of a book) ; Tomnelle v. Hall, 4 N.Y. 140, (map) ; etc. 

(3) It may be a will, valid or invalid; or a codicil. This class of cases 
brings in the problem of the republication of a will. It is not an easy task 
to draw a hard and fast line between the doctrine of incorporation by refer- 
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ence and the doctrine of republication—one shades off into the other. The 
several statutory enactments concerning wills and the judicial legislation are 
interwoven in the development of the two doctrines. In fact, the both doc- 
trines were invented to get around the strictness of the statutes. In Pigott v. 
Waller, 79 Ves. 118, Sir William Grant pointed out the theoretical difference 
between the two doctrines: “A direct republication or re-execution is an 
unequivocal act, making the will operate precisely as it was executed on the 
day of republication. But a reference to the will proves only that the de- 
visor recognizes the existence of the will; which the act of making a codicil 
necessarily implies; not that means to give it any new operation, or do more 
by speaking of it than he had already done by executing it.” The courts, no 
doubt, were forced by pressure brought to bear by public opinion, to make 
a will operate as of the date of the subsequently executed codicil to a will, 
so as to include in the residuary devise all after-acquired realty, which would 
not have passed under the residuary devise otherwise, but would have been 
treated as intestate property. The majority rule in the United States seems 
to be that an intention to revive a revoked will by the subsequent execution 
of a codicil may be inferred from the reference in the codicil to such will. 
A reference in a subsequently executed codicil to a will revived and validated 
a will in the following cases: A will that was made under undue influence. 
O’Neal v. Farr, 1 Rich. L. (S. Car.) 80; Taft v. Stearns, 234 Mass. 273, 
125 N.E. 570, (see note in 33 Harvard Law Review, 872). A will that 
was made while the testator was under disability; such as, unsoundness of the 
mind or intoxication; Cook v. White, 43 App. Div. 388, affirmed in 167 N.Y. 
588, 60 N.E. 1107; or marriage, Brown v. Clark, 77 N.Y. 369. A will that 
was revoked by a subsequent will. Matter of Campbell, 170 N.Y. 84, 62 N.E. 
1070. A will that was not executed according to the formalities of the stat- 
ute. Harvey v. Chouteau, 14 Mo. 587; Watson v. Hinson, 162 N. Car. 72, 77 
S.E. 1089. 


Two states, New York and Connecticut, follow the Minority rule. It is 
to the effect that documents not executed according to the formalities of the 
statute, cannot be incorporated by reference, except for the purpose of iden- 
tification, in which case parol evidence and extrinsic evidence will be ad- 
mitted at probate. In Phelps v. Robbins, 40 Conn. 250, and again in Bryan’s 
Appeal, 77 Conn. 240, 58 Atl. 748, the court doubted the doctrine of incorpo- 
ration by reference; in the latter case, the court did not have to decide the 
question because of the inadequacy of the reference under the majority rule. 
In Hatheway v. Smith, 79 Conn. 506, 65 Atl. 1058, the court laid down the 
minority rule; the opinion of Hammersley J. is the most exhaustive on the 
subject. The reasoning of the minority view is as follows: a bequest or a 
devise cannot be made or altered without complying with the conditions of 
the statute; “and one condition prescribed is that each bequest shall be con- 
tained in writing executed with the prescribed formalities. In other words, the 
language used must denote the subject and the object of the testamentary 
gift.” In New York, the rule was laid down in Booth v. Baptist Church, 
126 N.Y. 215, 28 N.E. 238; but the facts of that case would not make a 
proper case for incorporation under the majority rule. As the court, how- 
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ever, refused to test the writing incorporated, the repudiation cannot be re- 
garded as mere dicta. Up to the time of the Booth case, New York appar- 
ently followed and recognized the doctrine of incorporation, as laid down in 
Tonnelle v. Hall, 4 N.Y. 140; Dyer v. Erving, 2 Dem. 160. The subsequent 
cases cite the rule laid down in the Booth case and follow it. In re Martin- 
dale, 127 N.Y.S. 887, (see note 11 Columbia Law Review 456); In re Hitch- 
cock, 222 N.Y. 57, 118 N.E. 220. However, in the last case to come before 
the highest court of New York on the subject—Matter of Fowles, 222 N.Y. 
222, 118 N.E. 611, (see note 31 Harvard Law Review 1170; also note 3 Cor- 
nell Law Quarterly 320; also note 16 Michigan Law Review 432)—Cardozo 
J. seems to have taken a step toward the readoption of the majority rule. 
Subsequent cases in the lower court of New York have not construed the 
opinion in such light. In re Lawler, 185 N.Y.S. 726; In re Rand’s Will, 200 
N.Y.S. 334. 

Under the minority view the execution of a codicil revives and validates 
only a will which has been properly executed, but which has become in- 
operative by law or a will executed while the testator was under disability. 
A will which has not been attested and executed according to the formalities 
of the statute cannot be validated and republished by the execution of a subse- 
quent codicil referring to such a will. In re Emmons, 96 N.Y.S. 506. See 
discussion. In Jn re Rand’s Will, 200 N.Y.S. 334, the court followed the 
holding in In re Lawler, supra, when the same set of facts were presented. 

It seems that New Jersey has adopted the minority view in Murray v. 
Lewis (N. J. Eq.), 121 Atl. 585, (see note 22 Michigan Law Review 179) ; 
although the facts of the case permit it to be reconciled with the majority 
view. It may be said that the Supreme court of Arkansas leans toward the 
minority rule in the recent decision of O’Leary v. Lane, 149 Ark. 393, 232 
S.W. 432, where it cites the rule laid down in Bryan’s Appeal and further 
says that the deeds cannot be incorporated because of their testamentary char- 
acter. The court puts the facts within the majority rule by saying that the 
writings did not sufficiently identify the deeds. 

Wisconsin has passed upon the question of incorporation by reference sev- 
eral times. In Ford v. Ford, 70 Wis. 19, 33 N.W. 188, the will referred to 
a schedule which was attached to the will. The will was presented to the 
court for construction; the incorporation of the schedule was permitted by 
the county court at the probating of the will. Thus the Supreme court was 
not called upon to pass upon the doctrine, but said, “In construing the will 
we are to consider the three papers as one instrument in law, together as con- 
stituting the will of the testator”; and cited Jackson v. Babcock, 12 Johns 
394; Loring v. Summer, 23 Pick. 102; Baker’s Appeal, 107 Pa. St. 381; Fickle 
v. Snepp, 97 Ind. 289. In Allen v. Boomer, 82 Wis. 364, 52 N.W. 426, a 
will was presented for construction by the court. Here the testatrix referred 
to the will of her husband as an expression of the mutual agreement between 
her husband and her in regard to the disposition of their property. There 
was a further provision showing the terms of the agreement. The court said, 
“It is probable by such reference she substantially incorporated his will in 
hers, as effectually as she would have done had she set it out in her will 
haec verba”’; but the court determined the construction of the testatrix’s will 
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by its own terms without regard to the will of the husband. In Skinner v. 
American Bible Society, 92 Wis. 209, 65 N.W. 1037, Newman J. held that a 
codicil duly executed and written upon the same sheet with an unexecuted will 
“adopted and incorporated into itself the former writing as if it had become 
part of the other instrument.” 

The instant case seems to be in accord with these previous holdings by the 
Wisconsin Supreme Court, and also with the majority view. 


ADELINE J. MEYER. 


PARENT AND CHILD—LIABILITY OF FATHER FOR ALLOWING ILLEGAL USE OF 
MotorcycLe sy Son—Hopkins v. Droppers, —— Wis. ——, 198 N.W. 738, 
presents, among other questions, the one of the liability of a father when he 
places under the complete control of his son, a motorcycle, knowing its use 
by the son is forbidden by statute. 

Section 85.08 (1) of the Statutes of 1923 provides that “no person under 
the age of sixteen years, unless accompanied by an adult, and no intoxicated 
person shall operate any automobile, motor truck, . . . , motorcycle or other 
similar vehicle on any highway.” 

The facts admitted on demurrer are these. The plaintiff is the father of 
a boy of eleven years of age; the defendant is the father of one of fifteen 
years of age. The defendant bought and gave to his son a motorcycle, per- 
mitting him to use and operate the machine upon the streets of the city when 
unaccompanied by a parent or other adult person, although he knew, or 
ought to have known, that the son was inexperienced in the operation of the 
motorcycle. The defendant’s son gave the plaintiff's son a ride when no adult 
accompanied them, driving in such a reckless manner, and with such ex- 
cessive speed, that the son of the plaintiff was thrown from the motorcycle 
and suffered the injuries complained of. 

The position of the appellant, who was the defendant below, and who was 
held liable, is that the statute imposes no duty on the parent, but only on 
the one who actually violates or has within his power to violate the statute. 
Appellant contends that even if the father did give a motorcycle to his minor 
son, that is not prohibited by the statute, for it would be satisfied if the son 
took an adult with him; that even if the father did permit the son to operate 
the vehicle contrary to the statute, and that even if the father failed to pre- 
vent such use of it by his son, the statute imposed absolutely no duty to re- 
frain from so doing. Since, then, the appellant violated no statute, he cannot 
be held guilty of negligence per se, as the lower court decided. The fact that 
one person gives another permission to violate a statute imposes no civil or 
criminal liability on the former. Rheinhardt v. Whitehead, 64 Wis. 42, 45; 
Mayfield v. State, 142 Wis. 661, 664; 126 N.W. 15. 

The respondent, however, says that it is well settled that the father of a 
child may be liable for an injury caused by the minor child where the acts 
of the father made it possible for the child to cause the injury complained of 
and where the father might have anticipated that some injury might happen 
to someone because of his own acts. Holmes v. Stroebel, 59 Wis. 74; Hover- 
son v. Naker, 60 Wis. 511. The legislature in passing this section had in 
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mind the elimination of careless and reckless driving and regarded infants 
under 16, operating motor vehicles, unaccompanied by an adult as in a class 
with intoxicated persons—both a menace to public safety. The respondent 
strikingly says that we would not hesitate to call a father negligent who know- 
ingly allows his son to operate a car while intoxicated. It is the same prin- 
ciple with a child under 16, only to a less degree, that the father should be 
held. 

Justice Jones states as reasons for holding the defendant liable that he 
“left the machine in the son’s hands, knowing that it might be used in a 
reckless manner. By so doing, he countenanced and encouraged his minor son 
to violate a statute, thus failing to exercise that duty which every good citizen 
owes to the public. Though the motorcycle was not in itself a dangerous in- 
strumentality, it was of such a nature that when negligently driven, it might 
menace the safety of other persons. The father, with the exercise of ordi- 
nary care, might reasonably have anticipated this.” 

It is to be noted that this liability is based entirely on the statute, for there 
is no common law rule making the bailor of an automobile liable to a third 
person for negligence of him who borrowed it, while it is under the control 
of the latter, unless the relation of master and servant exists, or a family 
purpose is involved or the bailment is to an infant or is in itself a danger- 
ous instrumentality. Otoupalik v. Phelps, 216 Pa. 541 (Colo.). There can 
be no liability due to agency in the principal case. Wisconsin does not hold 
liability on the family purpose doctrine. Croscott v. Goelzser, 177 Wis. 445, 
188 N.W. 445; 2 Wis. L.R. 123. The exception for a child is dictum in the 
Colorado case, the common law rule being that the owner of an automobile 
is not responsible for the act of his son while the latter is driving it due to 
the parent and son relationship. Erhlick et al. v. Heis, 69 So. 530, 193 Ala. 
669; Crossett v. Goelzer supra. An automobile is not to be considered as an 
inherently or per se a dangerous machine so as to render the owner liable on 
that ground alone for injuries resulting from its use. Steffen v. McNaughton, 
142 Wis. 49, 124 N.W. 1016. A motorcycle ought to come under the same 
rule. Justice Jones said it was not an inherently dangerous machine. Thus, 
independent of the statute, the court probably would have held the other way 
with the great mass of authority. Hays v. Hogan, 273 Mo. 1, 200 S.W. 286, 
L.R.A. 1918 C 715; Spence v. Fisher, 184 Cal. 209, 193 Pac. 255, 14 A.L.R. 
1083. Massachusetts and Minnesota, while having statutes quite analagous to 
that of Wisconsin, have not held the father liable due to the statute alone. 
Bourne v. Whitman, 209 Mass. 155, 95 N.E. 404. Ploetz v. Holi, 124 Minn. 
169, 144 N.W. 745. 

The case of Schultz v. Morrison, 91 Misc. 248, 154 N.Y.S. 248, 156 N.Y.S. 
1144 is quite in point. The New York code provides that no person under 
the age of 18 shall operate a motor vehicle unless accompanied by a licensed 
chaufeur or the owner of the vehicle. The court construed section in holding 
the father liable that the statute in effect says that one under 18 does not pos- 
sess the requisite care to run a vehicle. When the father allowed his son to 
operate the vehicle, he became a party to the violation of the statute and 
should be held for the consequences. A later New York case upheld an in- 
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struction of the lower court that, as a matter of law, the owner of a car is 
not liable for any negligence of his son while the car is being operated by the 
son in his own interests. No mention is made in the latter case of the stat- 
ute, of the age of the son, nor of the Schultz case. Johnstone v. Strook, 201 
N.Y.S. 705. 

North Carolina applies the Wisconsin doctrine, with a desirable restriction. 
It has been held under a statute similar to ours, that when the father per- 
mitted the son to operate the car, the father was liable for the injuries caused 
by the negligent operation thereof. Linville v. Nissen, 162 N.C. 95. But, 
Taylor v. Stewart, 172 N. C. 203, 90 S.E. 134, adds that where the son took 
the car against the express direction of and without the knowledge of the 
father, the latter was not liable, for he was no party to the illegal act. This 
result might be anticipated in Wisconsin for it was expressly stated in the 
principal case as in these North Carolina cases that it was the negligence of 
the father in letting the son have the car that made him liable. 

Michigan, Nebraska and California reach the same result as does the Wis- 
consin court, but in each of the states, the statute imposes a duty on the 
owner of the car to keep his minor son from running it or provides that it is 
negligence for the father to allow him to do so. Bohrer v. Schreiber, 223 
Mich. 355; 193 N.W. 905; Walker v. Klopp, 157 N.W. 962; 99 Neb. 794; 
Crittenden v. Murphy, 36 Cal. 803; 173 Pac. 595. 


The rule then is that the father is liable for the injuries caused by the 
negligent operation of a motor vehicle by his son under the age of 16, if the 
father knew that the son was operating the vehicle. While most states have 
statutes prohibiting the operation of a motor vehicle by a person below a cer- 
tain age, and while the majority of states hold the same liability, Wis- 
consin is one of the few states which construes the statute as creating a lia- 
bility on the part of the parent if he knowingly allows the son to operate such 
a vehicle. Liability is usually based on the family doctrine theory, the doc- 
trine of respondent superior or by imputing the negligence of the son to the 
father. This liability seems altogether proper, and with the North Carolina 
restriction, appeals to one’s sense of justice. 

Myron STEVENS. 


CorPORATIONS—IMPLIED PoweRSs—ULtrA VirEs—The question of corporate 
powers has been the subject of much litigation in the past few years. In the 
recent case of Warren Creamery Co. et al. v. Farmers’ State Bank of Redkey, 
— Ind. (1924), 143 N.E. 635, a new employee of a creamery corpora- 
tion, organized for “buying and selling milk, cream and butter fat,” and 
authorized to enter all contracts which “tended to promote business,” bought 
a truck to be used while working for the company. The corporation endorsed 
his note, guaranteed payment, and took a chattel mortgage on the truck as 
security. In an action on the note the court held that the guaranty was in 
furtherance of the company’s legitimate business and, though ultra vires was 
pleaded, allowed recovery. Several recent cases are in accord with this view. 
In State Bank of Fairfax v. Pacific Elevator Co.. —— Minn. ——, (1924) 
198 N.W. 304, a company guaranteed obligations of a company in which it 
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owned half the stock. The court, in allowing recoyery, said that, ¢ serpora- 
tion “ may guarantee the obligations of its subsidiary companies; and 
the obligations of others where the purpose is te prompte or pretect . 
its own rights . . . and not merely to aid the prinaciy cblizor, See also | 
General Investment Co. v. Bethlehem Steel Corp. et al. (N. J.) (1918) 248 
Fed. 303. ae 2 sae Sd Sohe 
From recent cases it is evident that there is some conflict on the questiou 
of implied powers. There are two types of decisions—the one following cases 
like Steinway v. Steinway, (1896) 40 N.Y.S. 318, in which it was held to be 
within the implied powers of a corporation to buy a large tract of land, build 
up its own community with schools, churches, and a free library, and to sell 
merchandise to its employees; the other following decisions like People v. 
Pullman’s Palace Car Co., (1898) 175 Ill. 125, 51 N.E. 664, which was decided 
differently, although the facts were almost the same. In the Steinway case, 
supra, the court said: “The scheme must be taken as a whole, and, from that 
point of view, every part of it was directly related to the legitimate powers 
of the corporation.” In the Pullman case, supra, however, the doctrine was 
laid down that “Implied power cannot be invoked to authorize corporations to 
engage in collective enterprises but remotely connected with the specific pur- 
poses it was created to accomplish.” See also Davis v. Old Colony Railroad, 
(1881) 131 Mass. 258, a frequently cited case in which it was held beyond the 
powers of a railroad company and a company chartered to manufacture musi- 
cal instruments to guarantee the financial success of a musical festival, even 
though such guaranty was made in the reasonable belief that a pecuniary 
benefit would result. The case seems to disregard the test of corporate benefit. 


A substantial number of recent cases show a marked tendency to break away 
from the strict construction theory. The following acts have been held within 
the implied powers: for a corporation chartered to maintain a cotton seed oil 
mill and to deal in its by-products to purchase cattle to which to feed the 
hulls when there was practically no market for them. Hollis Cotton Oil, Light 
& Ice Co. v. Marrs & Lake, (Tex. Civ. App.) (1918) 207 S.W. 367; for 
the stockholders of a national bank to create a pension fund to be shared by 
officers and employees. Heinz v. National Bank of Commerce, (Mo.) (1916) 
237 Fed. 942; for a chamber of commerce authorized to foster and protect the 
commercial, industrial, and educational welfare of a city to give subsidies to 
steamboat companies to induce them to stop there for the purpose of lowering 
passenger and freight rates. Gregg v. Little Rock Chamber of Commerce, 
(1915) 120 Ark. 426, 179 S.W. 658; for a company chartered to deal in 
theatrical costumes to guarantee the contracts of a motion picture company to 
which it was selling goods. Woods Lumber Co. v. Moore, (1920) 183 Cal. 
497, 191 Pac. 905; for a corporation chartered to buy and sell grain to deal in 
futures. In re Brown Consolidated Milling Co. (Neb.) (1921) 277 Fed. 680; 
Scandinavian Import-Export Co. Inc. v. Bachman, (1921) 186 N.Y.S. 861; 
for a bank to assume obligations to pay purchase money notes which were a 
lien on land which had been conveyed to a bank by a bona fide debtor. Des- 
demona State Bank and Trust Co. v. Streety, (Tex.) (1923) 250 S.W. 286; 
for an insurance company to maintain a hospital for those of its employees 
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that. are affeeted: with tuberculosis. People ex rel. Metropolitan Life Ins. Co. 
*(1920} 12) N.Y.S» 649, 136 App. D. 150; for a business corporation to donate 
to colleges. Armstrong Cork Co. v. Meldrum, (N.Y.) (1922) 285 Fed. 59. 
Oue ofthe most extteme, American cases to be found is Farmers’ State Bank 


v. ‘Richter, (N.D.) (2922) 189 N.W. 242, in which it was held not ultra vires - 


for a bank to subscribe to, shares in an electric lighting corporation in order 
«<c ‘ke able ,to-have -electric: light in the bank building, even though there was 
a’ statufory provision against banks subscribing in the stock of other corpora- 
tions. In People’s Wet Wash Laundry Co. v. Dubeau, (N.H.) (1923) 119 
Atl. 706 it was held that a corporation chartered for the laundry business and 
with charter powers to do anything to enhance the value of its property could 
carry on lumbering operations. That there is also a liberal trend in England 
is shown by Evans v. Brunner-Mond Co., (1920) 90 L.J. Ch. Div. 294, which 
held that a chemical company in need of technical help could spend large 
sums in education and research in the universities to produce such men, even 
though there was no certainty of these men ever working for the company. 
It has been recognized for some years that a brewery company may guaranty 
the debts of those that are selling its liquors, and may even set such persons 
up in business. Holleran v. Jac. Schmidt Brew. Co., 137 Minn. 141, 162 N.W. 
1082. 


There were also a number of recent cases which take the opposite view. 
The following acts were held to be ultra vires: for a national bank to con- 
duct branch banking. State ex rel. Barrett v. First Nat. Bank of St. Louis, 
(1923) 297 Mo. App. 397, 249 S.W. 619; for a corporation chartered for edu- 
cational and scientific purposes to confer degrees. Nat. Assn. of Certified 
Public Accountants v. U. S. (1923) 292 Fed. 669; for a lumber company to 
guarantee the contracts of its customers (building contractors) W. C. Bow- 
man Lumber Co. v. S. B. Pierson et al. (1920) 110 Tex. 543, 221 S.W. 930; 
for a corporation chartered to do a banking and trust business to guarantee 
the sale of securities of a stranger in order to induce him to come into a pool- 
ing agreement in which the company was not interested. Gause v. Common- 
wealth Trust Company of New York, (1909) 196 N.Y. 134, 89 N.E. 476; for 
a corporation to become liable for the debts of another without express au- 
thority. Odum v. South Atlantic Casket Co. (1923) 30 Ga. App. 166, 117 
S.E. 275. In this case it was said that a corporation “lives by authority of 
law, . . . and its indulgences are limited to the express terms of its char- 
ter.” In Kentucky it has been held that a corporation cannot become accom- 
modation endorser without express authority. Farmers’ & Traders’ Bank v. 
Thixton, Millet & Co., (1923) 199 Ken. 69, 250 S.W. 504. 

That there is a liberal tendency, however, is shown by the attitude of the 
courts towards allowing all powers to be implied which are not prohibited by 
statute or inherently bad. The doctrine of ultra vires in general seems to be 
losing ground. This conclusion is prompted by the following facts: 

1. The increasing willingness of the courts to allow the’ doctrine of estoppel 
where implied or incidental powers are involved, to prevent a result which 
would be unjust, as in the principal case. 

2. The theory of corporate benefit being accepted in place of a strict 
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scrutiny of the charter (as in the charity and guaranty cases). State Bank of 
Fairfax v. Pac. Elevator Co., Woods Lumber Co. v. Moore, supra. 
3. The liberal construction of charters. Nearly all the courts seem willing 
not only to accept the definition of “necessary” that was given in McCullough 
v. Maryland, (1819) 4 Wheat. 316, namely, that “necessary” means not indis- 
pensable, but also “useful and convenient,’ but to give a liberal construction 
to the latter phrase. The degree to which courts have applied this varies 
with the jurisdiction. 
4. The dicta of the courts. In Tyson v. Southern Realty Corporation, (1921) 
(D.C.) 274 Fed. 135 it was said that the doctrine of ultra vires “should be 
confined to narrow limits.” There are innumerable dicta criticising, and, 
apparently, repudiating the doctrine. 
5. Text book writers and lawyers predict the eventual extinction of the doc- 
trine. George Wharton Pepper, in 9 H.L.R. 255, although criticising the 
statement that the “doctrine of ultra vires has no place in the law of private 
corporations,” admits that there has been a “steady movement in the direction 
of enforcing unauthorized and prohibited contracts as between the parties.” 
As a general conclusion it may be said that the western courts are more 
liberally inclined than those of the east, and that the Code states are less 
favorable to the doctrine than those that follow more closely the common law. 
It may be further concluded that estoppel and liberal construction of charters 
often serve to defeat the doctrine, even though it exists in that jurisdiction. 
There is no better way of characterizing the situation than in the words of 
Frederick H. Cook in an article in 28 H.L.R. 222, 227, in which it is made 
evident that the doctrine of ultra vires “(so far as it concerns business cor- 
porations, at least) is gradually succumbing to the pressure imposed by the 
necessity for untrammeled development of our vast industrial activities.” 


Ratpo H. PErTeERSEN. 


Five-S1xtus VeERDICT—TRIAL—Jury—In Dick et al. v. Heisler, —— Wis. 
——, 198 N.W. 734 and in Stearns v. Montfort State Bank et al., —— Wis. 
——, 198 N.W. 600, the court was called upon to construe sec. 2857 of the 
Wisconsin statutes which now provides: “A general verdict is one by which 
the jury pronounce generally upon all or any of the issues in favor of the plain- 
tiff or defendant. A special verdict is that by which the jury find the facts 
only, leaving the judgment to the court. Where, upon the trial, the case pre- 
sents only questions of law the court may, in its discretion, direct the jury 
to render a verdict subject to the opinion of the court. A verdict, finding or 
answer of five-sixths of the jurors shall be the verdict, finding or answer of 
the jury.” The portion indicated by italics was adopted in 1923 in pursuance 
to an amendment to Art. 1, sec. 5 of the Wisconsin constitution (see Laws 
1921, c. 504) which provided that the legislature “may, from time to time, 
by statute provide that a valid verdict in civil cases may be based on the 
votes of a specified number of the jury no less than five-sixths thereof.” 

In Dick v. Heisler, supra, the court, in submitting to the jury a special ver- 
dict, instructed it: “ You will answer such of the subdivisions of 
the question ‘yes’ as ten or more of you are satisfied to a reasonable certainty 
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by a clear and satisfactory preponderance of the evidence (they) should be 
so answered, but if ten or more of you are satisfied that . . . the answer 
to either or both of said subdivisions of said question should be ‘no,’ you will 
answer such of them as to which you are so satisfied ‘no’.” Objection was 
taken to this instruction on the ground that it was not sufficient merely that 
there be ten jurors finding the answers to the various questions. It was con- 
tended that, in addition to that, the same ten jurors would have to find the 
same way in answering every one of the questions. 

The objection was sustained on appeal and the instruction was held to be 
erroneous. The court bases its decision on its construction of the statute in 
question. The instruction was held erroneous, then, on the rule of construc- 
tion that the statute must be construed as constitutional, if reasonably pos- 
sible. The court thereby inferred that the trial judge placed a construction 
on the statute which would render that statute unconstitutional. 

To fully understand the problem presented, it is necessary to examine the 
position of the special verdict at common law. It appears that the right of a 
jury to find a special verdict was recognized as far back as the time of 13 
Edward I. The courts, however, could not direct the jury to find a special 
verdict. They could merely recommend it and the jury might, in its discre- 
tion, return either a general or special verdict. Florida East Coast Ry. Co. v. 
Lassiter, 58 Fla. 234, 50 So. 428; 2 Andrews Am. Law 1491; Clementson on 
Special Verdicts 5-6; Mayor & Burgesses of Devizes v. Clark, 3 Ad. & E. 
506. If the jury returned a special verdict, the findings would have to be 
just as unanimous as if it returned a general verdict. If there was a dis- 
agreement of any one juror to any one question, there would be a disagree- 
ment and so no verdict could be returned. See The Maunee Valley Railways 
& Light Co. v. Hanaway, 7 Oh. Ap. 99. The special verdict is simply an 
express finding of the identical steps and facts which go to make up a gen- 
eral verdict and a disagreement in the finding of any one fact should have 
the same effect that a disagreement in finding that fact would have if the 
jury returned a general verdict. The only difference, in effect, between the 
two forms of verdict is that one finds the facts only, while the other finds 
both the law and the facts. Louisville, New Albany & Chicago Ry. v. 
Balch, 105 Ind. 93; 4 N.E. 288; Morbey v. Chicago & N. W. Ry., 116 Ia. 
84, 89 N.W. 105. 

Though now, by statute, (Wis. St. 2858) the court may direct the jury, 
in certain instances, to return a special verdict, there is nothing to abrogate 
these principles of the common law, unless it be the statute in question (2857). 
In this statute, the phrase “valid verdict in civil cases” is used and in the 
same section of the statute we find special verdicts and general verdicts de- 
fined. It seems apparent, then, that in using the term “verdict,” the legis- 
lature included special verdicts as well as general. Now the question resolves 
itself into this: Did the legislature intend to have the decision of any given 
case vary according to the circumstance as to whether the jury had been di- 
rected to return a general verdict or a special verdict? That is what would 
happen if all that the statute required was that any ten men answer the ques- 
tion without regard to whether, as in a general verdict, ten jurors concurred 
in the result. 
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What would result if the statute were to be construed as the trial court did 
can be seen if we have an ordinary action for damages sustained by reason 
of an automobile accident. If a special verdict were submitted to the jury, 
it might inquire 1) Was the defendant negligent? 2) Was the negligence 
of the defendant the proximate cause of the plaintiff’s injury? 3) Was the 
plaintiff guilty of contributory negligence? Now, in answer to the first ques- 
tion, ten jurors might find in the affirmative and two might vote in the nega- 
tive. These two jurors, on the other hand, might vote with eight of those 
who had voted in the majority, in the first question, in returning an affirmative 
answer to the second question. Then, if the third question were answered 
affirmatively, the plaintiff would be entitled to recover, whereas, had the 
jury been called upon to return a general verdict, only eight of these jurors 
would have found for the plaintiff and so there would have been a disagree- 
ment. Extreme cases might often arise where the special verdict consisted 
of a large number of questions. If the special verdict were to consist of 
twelve or more questions, it might happen that ten jurors might agree as to 
each question and still each juror might disagree as to one question, which 
would mean that there would be a finding for the plaintiff when under a gen- 
eral verdict not a single juror would have found in favor of the plaintiff. 

Now is this what the statute provides? ‘The court in Dick v. Heisler says 
“no.” As stated before, the ground for its holding is that the statute must be 
construed as constitutional if it is reasonably possible so to construe the act, 
that the term “verdict” implied special as well as general verdicts, and that 
by only giving the statute the construction given, could it be held constitu- 
tional. The holding of that court is entirely proper. It is difficult, however, 
to support the holding on the ground pointed out by the court. It is hard to 
see how either construction would violate either the United States Constitu- 
tion or that of the state. As to the federal Constitution, it has been firmly 
established that the amendment providing for jury trials applies only to the 
federal courts and not to those of the states. It seems that the various states 
might go so far as to abolish jury trials entirely, if they saw fit. See Ed- 
wards v. Elliot, 21 Wall. 557; Walker v. Sauvinet, 92 U. S. 90; Pearson v. 
Yewdall, 95 U.S. 294. On the other hand, it is hard to see how the construc- 
tion of the trial court would render the statute unconstitutional on the ground 
that it conflicted with the state Constitution (Art. 1, sec. 5). The constitu- 
tional provision and the statute are worded practically alike. If the statute 
could be interpreted in one way, no reason appears why the constitutional pro- 
vision could not be construed in the very same way, and vice versa. 

In construing a statute and constitution, the history of the law should be 
examined and it is by reason of the historical ground that the statute should 
be construed as the appellate court construed it. Says the court in United 
States v. Wam Kim Ark, 169 U.S. 649: “In construing any act of legisla- 
tion, whether statute enacted by the legislature, or a constitution established 
by the people as the supreme law of the land, regard is to be had not only to 
all parts of the act itself, and of any former act of the same lawmaking 
power, of which the act in question is an amendment, but also to the condition 
and history of the law as previously existing, and in the light of which the 
new act must be read and interpreted.” 
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It appears that in sixteen of the states, besides Wisconsin, provision is 
made for fractional verdicts. It is surprising, however, that the question pre- 
sented in Dick v. Heisler has escaped practically unnoticed. The statutes 
providing for the fractional verdict are worded, for the most part, like the 
Wisconsin act. It is worthy of notice, however, that in three of these states, 
Idaho, Missouri and Washington, the statutes provide that the verdict of the 
required number shall have all the “force and effect of a verdict agreed to by 
twelve jurors.” See Idaho R.S. 3938; Mo. R.S. 6629; Wash. Comp. St. Sec. 
358. In Bullock v. Yakima Valley Transportation Co., 108 Wash. 413, 184 
Pac. 64, the question was presented whether the instruction of the trial court, 
that any ten of the jurors might answer the various questions in a special 
verdict submitted to them, was a proper instruction. The instruction was sus- 
tained the only reason given being that in the next section verdicts were 
divided into both general and special verdicts and so, the court held, any ten 
jurors might answer a special verdict as well as a general verdict. The court 
does not discuss the effect of the words in the Washington statute supra that 
the verdict of ten jurors shall have all the force and effect of a verdict of 
twelve jurors, but it might be that the attitude of that court is based some- 
what on the interpretation of those words. 

In Earl v. Times Mirror Co., —— Cal. ——, 196 Pac. 57, where a suit 
for libel was brought, the jury returned a verdict of $25,000 compensatory 
damages and a verdict of $5,000 punitive damages. The first verdict was 
agreed to by the required nine jurors and the second was agreed to by ten, 
but, as later ascertained by a poll of the jurors, of these ten, only seven of 
them had agreed to the first verdict. The result, then, was that two of the 
jurors agreeing to the first verdict did not agree as to the second and, as to 
those agreeing to the second, three of them did not agree to the first, so that 
under a general verdict only seven of the jurors would have been in favor of 
a verdict of $30,000. Under a general verdict, however, the required number 
would have been in favor of $25,000 damages. The court, therefore, held 
that the verdict for $25,000 compensatory damages was alone valid, that inas- 
much as only seven agreed to the verdict of $30,000 while nine agreed to a 
verdict of $25,000, the verdict for $5,000 punitive damages could not stand. 
It would seem that the test under the fractional verdict is whether the re- 
quired number of jurors concur in the result rather than in the various steps 
leading to the result. See also Schroeder v. St. Louis Transit Co., 111 Mo. 
A. 67, 85 S.W. 968. 

The question now arises as to what practical effect the holding in Dick v. 
Heisler will have upon court procedure. Justice Doerfler, speaking for the 
court in that case, says: “We would suggest it a proper practice for the court 
to instruct the jury that where ten or eleven jurors agree on an answer to a 
question of the special verdict, the jury be required to designate the names 
of the jurors failing to agree on each question. This will enable the court 
at a glance to ascertain whether or not all the questions have been answered 
by the proper requisite number. . . . We realize that the construction 
herein placed upon the statute greatly enhances the difficulties of courts and 
juries in the performance of their duties in the trial of jury cases where spe- 
cial verdicts are submitted.” In many of the states having the fractional 
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verdicts, provision is made to expedite the procedure when a special verdict 
is returned. For example, in Missouri, Arizona and a few other states, it is 
provided that, if the verdict is unanimous, the foreman signs and, if it is not 
unanimous, the jurors who agree alone sign. See R.S. Mo. 6629; Ariz. 


R.S. 532. 


Though, in Dick v. Heisler, the court held the instruction erroneous, the 
error was held not to be prejudicial in that the defendant had the right to 
have the jury polled upon the rendition of the verdict. It was the opinion of 
the court that, as the verdict did not on its face indicate that any of the 
jurors failed to agree, the presumption must be indulged in that the jury re- 
turned with unanimity. Undoubtedly, before the adoption of the fractional 
verdict in Wisconsin, the right to poll the jury might have been lost by fail- 
ure to exercise that right when the verdict was returned or before the jury 
was discharged. Wightman v. C. & N. W. Ry., 73 Wis. 169, 40 N.W. 689; 
Rigg v. Cook, 4 Gill. (Ill.) 336; Smith v. State, 51 Wis. 615, 8 N.W. 410. 
The reason for the rule is quite clear under a system where the unanimous 
verdict is in effect, for it is the natural presumption that the verdict would 
not have been returned had not all the jurors agreed to it. Under a system 
where the fractional verdict is in effect, the reason for the presumption of 
unanimity does not exist. The only presumption which apparently could be 
indulged in is that the required number of jurors agreed to the verdict. In 
Davis v. Nelson & Son, 132 Ark. 436, 201 S.W. 511, the court held that an 
instruction, that the jury might return a verdict in accordance with an agree- 
ment of the nine jurors, was reversible error. Previously, the statute pro- 
viding for the fractional verdict, had been declared unconstitutional. The 
appellate court held that the appellant did not forfeit his right to object to 
the erroneous instruction in that the polling of the jury might not have dis- 
closed its injurious effect, for under that direction the verdict of nine of the 
jurors was the verdict of the whole. It seems that the same might be said of 
Dick v. Heisler. Under the instruction of the court in that case, the verdict 
of ten of the jurors constituted the verdict of all of them and so, under the 
reasoning in Davis v. Nelson & Son, supra, the error should have been held 
to have been prejudicial in that a poll of the jury would not have disclosed 
the prejudicial effect of the instruction. 

E. W. Pecx. 


PriorITy oF ASSIGNMENTS—The question whether mere priority of notice 
to the debtor subordinates the rights of the earlier assignee to those of a later 
purchaser of a chose in action was decided in the recent case of Salem Trust 
Co. v. Manufacturers’ Finance Co., 264 U.S. 182, 44 S. Ct. 266. On May 
16, 1919, the Nelson Blower and Furnace Co., a Massachusetts corporation, 
assigned to the Salem Trust Co., for a valuable consideration, indebtedness 
to the amount of $45,000 due or to become due from the Murray and Tregur- 
tha Corporation. On July 15, 1919, the Nelson Co. assigned, for a valuable 
consideration, to the Finance Co. the same indebtedness to the amount of 
$40,000; and on Sept. 20, it made another assignment of the same indebted- 
ness to the same Finance Co. of $10,000. Later, about the last mentioned date, 
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the Finance Co. notified the debtor of its assignments. Up to this time, it 
had made no inquiry of the debtor as to its indebtedness to the Nelson Co.; 
nor did it make any inquiry from the debtor whether or not there was any 
prior assignment of the debt. Neither the debtor or the Finance Co. knew of 
the assignment to the Trust Co. and it was not until the 26th of Sept., 1919, 
that the two assignees learned of the assignments to the other. Suit was 
brought in the federal court to determine who was entitled to the fund. It 
was decided in favor of the later assignee because of his prior notice to the 
debtor. A writ of certiorari was obtained from the U. S. Supreme Court 
where the decision of the lower court was reversed and judgment was entered 
in favor of the first assignee even though it was the last to give notice to the 
debtor. The decision is consistent with the previous decisions of the Supreme 
Court which have never held that mere priority of notice entitles a later pur- 
chaser of a chose in action to subordinate the rights of an earlier assignee. 


There is no diversity of opinion that a trustee or debtor paying a subse- 
quent assigne or the assignor without notice from the prior assignee of a 
chose in action cannot be held liable by the first purchaser; and the great 
weight of authority is that priority of assignment without notice prevails 
where the assignor has made involuntary assignments, such as would be an 
assignment under the insolvency laws: for the claimant stands in the shoes 
of the assignor subject to his equities. Jenkenson v. N. Y. Finance Co., 79 
N.J.Eq. 247, 259, 82 Atl. 36; but as to the question whether as between two 
or more bona fide purchasers of a chose in action who have equal equities 
mere priority of notice gives priority of right there is a real diversity of 
opinion. 

The English view is in striking contrast to the view taken by the Supreme 
Court: and the leading case to which those refer who are upholding the doc- 
trine that mere priority of notice to the trustee or debtor gives priority of 
right to a later assignee of a chose in action is Dearle v. Hall, 3 Russ. 1, 
but in that case there was much more in favor of the second assignee than 
mere priority of notice. Brown, a cestui que trust under his father’s will, 
made three assignments of the income payable to him during his life by 
the executors. The first two assignees never notified the trustees and by the 
terms of the contract, Brown continued for years to collect the income as- 
signed. Before he purchased, Hall, the third assignee, diligently inquired from 
the trustees as to Brown’s title and the amount paid to him; the trustees 
knew of no assignments, and upon receiving assurances that the trustees 
would pay Brown, he, without any suspicion of prior incumbrances, pur- 
chased, in good faith, the entire claim. Later suit was brought by the first 
two assignees to establish priority of their assignments over his. The Court 
deciding the case based its decision upon two grounds: 

1—That the negligence of the prior assignees in failing to give notice to 

the trustees resulted in Hall’s being induced to purchase without knowledge 
of prior assignments. 

2—That notice to the trustees was necessary to perfect the title “as the 

act of giving the trustees notice is in a certain degree taking possession of 

the funds.” (See Ward v. Duncombe, C. [1893] A.C. 369, 387; Loveridge 

v. Cooper, 3 Russ. 30). These cases, including Dearle v. Hall, certainly 
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did not decide that mere priority of notice subordinated the rights of the 

earlier to those of the later assignee. 

Nevertheless, it appears to have become the settled rule in England that 
priority of notice does give priority of right as between two or more as- 
signees, but the rule has been the subject of much discussion and explanation 
by the English courts. In 1814 in Cooper v. Fynmore, 3 Russ. 60, Sir 
Thomas Plumer, V.C., himself decided that mere neglect of notice by the 
first assignee was not sufficient to deprive him of his right, for “in order to 
deprive him of his priority, it was necessary that there should be such laches 
as, in a court of equity, amounted to fraud.” In 1827 Dearle v. Hall, supra, 
was decided. Then in 1833, Lord Lynhurst, then Chief Baron, in Smith v. 
Smith, 2 Cr. & M. 231, in the Exchequer, held that a second assignee, in 
order to obtain priority, must have used due caution before taking the assign- 
ment and that he would not be judged to have used due caution unless he had 
applied to the trustees to see whether any previous assignments had been 
made; while later in Ward v. Duncombe, supra, Lord Herschell said that the 
Chief Baron’s language “is somewhat remarkable. It would seem to indi- 
cate, if correctly reported, the view that a second incumbrancer would only 
obtain priority over an earlier one if he had used due caution, and had in fact 
made such inquiry as a prudent man would of each of the trustees. This is 
in direct conflict with the view held in Foster v. Cockerel, 3 Cl. & F. 456” 
which held that mere priority of notice gives priority of right and which had 
been decided some time previous. 

It can thus be seen that the English rule, although now apparently well 
settled, has not been wholly satisfactory, and it is not very clear upon what 
principle it rests. 

There are a number of states which have adopted the English view, among 
them being California, Maryland, New Jersey, Oklahoma, Pennsylvania, and 
Connecticut. They think that the doctrine as upheld by the English is based 
upon better reasons and sustained by the great weight of authority. Notice 
not only protects the assignee against payment to the assignor but against 
payment to a subsequent assignee; in addition to this, an intending purchaser 
of the accounts or debts from the assignor would have it in his power to 
ascertain from the debtor, by inquiry, whether any prior assignment existed, 
and would thus be furnished with the only reasonable protection possible 
against fraud on the part of the assignor. The mere possibility that a sub- 
sequent assignee may be misled and defrauded because of lack of notice to 
the debtor or trustee is treated the same as if fraud had actually occurred. 
In Graham Paper Co. v. Pembroke, 124 Cal. 117, 56 Pac. 627, the Pacific 
Roll-Paper Co. assigned to the plaintiff, for a valuable consideration, all its 
book accounts and bills receivable. The assignee never notified the debtors of 
the assignment. Later, on Jan. 19, 1894, the Pacific Roll-Paper Co. sold its 
property, assets, and good will, including the accounts and other demands so 
assigned to the plaintiff, to the defendant Pembroke. Pembroke had made no 
inquiry of the debtors and there was no evidence of any fraud in the whole 
transaction. Both the plaintiff and the defendant were bona fide purchasers 
of the choses in action; their equities were equal. Suit was brought and the 
court rendered judgment in favor of the defendant, in accordance with the 
English view and because the failure to give notice on the part of the plaintiff 
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made it possible for fraud to be committed in spite of any efforts of the de- 
fendant, and since the possibility existed, it was to be treated the same as 
though fraud had actually occurred. In Lambert v. Morgan, 110 Md. 1, 72 
Atl. 407 the court held that the English view is “supported by better reasons” 
and is in accord with the great weight of authority, while in Jenkenson v. 
N. Y. Finance Co., 79 N.J.Eq. 247, 82 Atl. 36 it was held that failure of 
prior assignee to give notice js negligence which leaves assignor in a position 
where, by his apparent ownership, he is able to deal with the property in 
such a manner as to defraud or injure any subsequent purchaser notwith- 
standing all due inquiry made. Accord, Jack v. National Bank, 17 Okla. 430, 
89 Pac. 219; Phillipp’s Estate, 205 Pa. St. 515, 55 Atl. 213; Vambuskirk v. 
Hartford Fire Ins. Co., 14 Conn. 141. See citations 264 U.S. 182. 

The courts are unanimous in the opinion that if the prior assignee’s failure 
to give notice to the debtor or the trustee caused the subsequent assignee to 
be misled as to the facts in the situation, prior notice on the part of the 
later purchaser gives priority of right. In Spain v. Hamilton’s Admr., 1 Wall. 
604, it appears that Hamilton made an assignment to Spain on Feb. 12, 1850, 
of “all my rights and claims for any commission or compensation for services 
rendered or to be rendered to any and every other person and body corporate 
in the prosecution of any claims for any and every such person and body 
corporate on the government of Texas, subject to any previous assignment 
thereof.” At the time Spain made no inquiry from Hamilton as to the par- 
ties or bodies corporate from whom he might be expecting money, whether or 
not there were other assignments, and Hamilton volunteered no information. 
Spain knew that Hamilton was insolvent but he did nothing to protect himself 
or others who might be innocently misled by Hamilton. Subsequently, Hamil- 
ton made other assignments; which assignees, having made inquiry as to any 
previous assignments, notified the trustee of their incumbrances. Spain did 
not notify the trustees for more than six years; in the meantime no one had 
been able to learn of his assignment by means of a reasonable inquiry. The 
other assignees had used every precaution to protect themselves and others. 
Spain attempted to get the other assignments set aside on the grounds of 
priority and in spite of his negligence and delay. But this negligence and 
delay had been instrumental in misleading and defrauding the later assignees; 
and their rights certainly should not have been set aside merely on the grounds 
of priority of assignment. And so the court held. In accord, Fortunato v. 
Platten, 147 N.Y. 277, 41 N.E. 572; Foster v. Blackstone, 1 Mylne & Keen, 
297, Tirson v. Ramsbotham, 2 Keen, 25; Meaux v. Bell, 1 Hare, 73; Loomis 
v.Loomis, 26 Vt. 198. But here the question is one of fraud and not one 
of mere priority of notice; the real question whether the possibility of fraud 
is to be treated the the same as though fraud had actually occurred as a result 
of the prior assignee’s failure to give notice causes the divergence of opinion 
among the various courts of the country. 

But even though priority of notice gives priority of right in case failure 
to give notice to the debtor or trustee on the part of the first purchaser is in- 
strumental in defrauding and misleading a subsequent assignee, it is contrary 
to the theory of assignment to hold that, in the absence of such fraud, 
priority in time of purchase will not give priority of right, for it is well set- 
tled that an assignment of a chose in action is complete upon the mutual 
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assent of assignor and assignee and does not gain additional validity as 
against third person by notice to debtor.. Thayer v. Daniels, 113 Mass. 129. 
Since the assignment is complete, a subsequent purchaser gets what the as- 
signor has left which is nothing. Salem Trust Co. v. Manufacturers’ Finance 
Co., supra. In the absence of evidence to justify holding that failure to give 
notice resulted in fraud to the subsequent purchaser of the chose in action, it 
was held in Fortunato v. Patten, supra, that the case came within the rule 
that priority without notice gave priority of right. The creditor has a right 
to dispose of the debt as he sees fit and without the consent of the debtor 
(except that, according to the well established rule, he cannot split up the 
debt without the consent of the debtor), hence notice to the debtor is not 
necessary to complete the title of the assignee; consequently, while there are 
circumstances which entitle the second assignee to prevail over the first, mere 
priority of notice does not. Accord, Tingle v. Fisher, 20 W.Va. 497; Meir v. 
Hess, 23 Or. 599, 32 Pac. 755; Columbia Finance Co. v. First Nat'l. Bank, 116 
Ky. 364, 76 S.W. 156. 

Although there is nothing in Wisconsin directly to the point, we may rea- 
sonably draw inferences from the cases reported that the courts of the state 
are in accord with the recent decision of the U. S. Supreme Court and the 
weight of authority. In Skobis v. Ferge, 102 Wis. 122, 78 N.W. 426, the 
court, on page 130, in holding that a debtor could not be held without notice 
from the assignee, said, “The rule of notice to him is much more stringent 
than that which may defeat the title of a purchaser of a chose in action or 
real estate. The latter is free to purchase as he chooses, and therefore, it is 
his duty, before acting, to trace out any reasonable doubt and inform himself 
of the facts as soon as anything arises to put him on his guard.” In other 
words, the law puts upon a purchaser of a chose in action the duty of making 
such inquiries concerning the facts in the situation as a reasonable man would 
make, and certainly in the absence of such reasonable inquiry mere priority 
of notice would not entitle a subsequent purchaser to prevail; and where a 
reasonable inquiry was made the failure on the part of the first assignee to 
give notice would be an element in the deception of the later purchaser, for 
a reasonable man in’ making inquiry concerning the existence of any prior 
assignments of a chose in action would go to the debtor or trustee. Smith v. 
Smith, supra; and in such a case the question would be one of fraud, not mere 
priority of notice; and the unanimous opinion of all the American and English 
courts is that under those circumstances, priority of notice would prevail. So 
it would seem that Wisconsin, in the absence of fraud, would hold that priority 
of purchase gives priority of right, although it is problematical just what 
would be the decision in case it was held as a matter of fact that under the 
circumstances, a reasonable man would have made no inquiry, and yet the 
later purchaser gave first notice to the debtor. The recent decision of the 
U. S. Supreme Court would no doubt have great weight in deciding such a 
question. 

Newett A. Crapp. 


Duress—THREAT AGAINST THIRD PERSON—STANDARD OF Duress—In 
Farmers’ State Bank v. Dowler—— Neb——, 199 N.W. 528, Johnson was 
compelled to execute notes to secure a debt of his son-in-law’s, by a threat to 
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institute criminal proceedings against the son-in-law unless Johnson would 
sign these notes. This threat does not seem to have influenced Johnson di- 
rectly; but to have frightened Johnson’s wife and daughter; and Johnson 
signed the note as a result of their entreaties, rather than as a result of his 
own concern for the welfare of his son-in-law. In an action upon the notes, 
Johnson pleaded duress. At the trial, the court directed a verdict in favor of 
the plaintiff. This was reversed on appeal. The supreme court said, “The 
general rule is that a person who signs a contract for the benefit of another 
is not ordinarily under duress, but there are exceptions growing out of inti- 
mate relationships. Threats which affect the mind of a person accused of 
crime may exert an influence on others with whom he is intimately connected 
by ties of blood or marriage. An exception to the general rule mentioned 
may include a son-in-law,” and held that there was ample evidence to justify 
a finding of duress, and that the question should have been submitted to the 
jury. 

The question which is presented in this case is a special aspect of the gen- 
eral problem of the nature of duress and the standard for determining whether 
duress exists or not. Does duress consist in certain classes of violence or 
threats, which the law recognizes as sufficient to overpower the mind of the 
person toward whom they are directed? This is the early view of the law, 
which has been repeated in a number of cases: United States v. Huckabee, 83 
U.S. (16 Wall) 414, 21 L. ed. 457; McClair v. Wilson, 18 Colo. 82, 31 Pac. 
502; Feller v. Green, 26 Mich. 70; Hackley v. Heardley, 45 Mich. 569, 8 
N.W. 511; Cribbs v. Sowle, 87 Mich. 340, 24 Am. St. Rep. 166, 49 N.W. 587; 
Nebraska Mutual Bond Association v. Klee, 70 Neb. 383, 97 N.W. 476; Earle 
v. Hosiery Co., 36 N.J.Eq. 188; Parmentier v. Pater, 13 Or. 121, 9 Pac. 59. 
Or, is duress rather a state of mind induced by fear which prevents the party 
from exercising his free will? The latter is the modern view. IJnternational 
Harvester Co. v. Voboril, 187 Fed. 973, 110 C.C.A. 311; McCarthy v. Tanska, 
84 Conn. 377, 80 Atl. 84; Harris v. Flack, 289 Ill. 222, 124 N.E. 377; Wil- 
liamson-Halsell, Frazier Co. v. Ackerman, 77 Kan. 502, 94 Pac. 807; Mis- 
sissippi Valley Trust Company v. Begley, 298 Mo. 684, 252 S.W. 76; Ne- 
braska Mutual Bond Association v. Klee, 70 Neb. 383, 97 N.W. 476; Sylvan 
Mortgage Company v. Stadler, 185 N.Y.S. 293, 113 Misc. Rep. 659; Huston 
v. Domeny, —— Okla. ——, 173 Pac. 805; Guinn v. Sumpeter Valley Rail- 
way Company, 63 Or. 368, 127 Pac. 987; Fountain v. Bigham, 235 Pa. St. 35, 
84 Atl. 131. 

Closely related to this problem is the question of the standard for deter- 
mining whether duress exists. Must the duress be of such a nature as to 
over come the mind of some ideal man set up as an abstract standard; or is 
it sufficient if it overcomes the mind of the man whose mind it was sought 
to overcome? The common law took the first alternative; and first set up 
the courageous man as a standard. Bracton Lib., 2; c.5, f.16 b. Coke on 
Littleton, 253b. 1 Blackstone’s Comm. 130, 131. This standard was lowered, 
with the later development of the law; and the ordinarily firm man was set 
up as a standard. United States v. Huckabee, 83 U.S. (16 Wall.) 414, 
21 L. ed. 457; Bosley v. Shanner, 26 Ark. 280; Gardner v. Ward, 99 Ark. 
588, 138 S.W. 981; Fonville v. Wichita State Bank, 161 Ark. 93, 255 S.W. 
561; Blalock v. Barrett, 28 Ga. App. 444, 111 S.E. 697; Hines v. Hamilton 
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Co., 93 Ind. 266; Higgins v. Brown, 78 Me. 473, 5 Atl. 269; Flynt v. J. 
Waterman Co., —— Me. ——, 122 Atl. 862 (obiter) ; Morse v. Woodworth, 
155 Mass. 233, 248, 27 N.E. 1010, 29 N.E. 255; Bank v. Blodgett, 115 Mich. 
160, 73 N.W. 120, 885; Flanigan v. Minneapolis, 36 Minn. 406, 31 N.W. 359; 
Wilkerson v. Hood, 65 Mo. App. 491; Stierman v. Meissner, —— Mo. App. 
—, 253 S.W. 383; Horton v. Bloedorn, 37 Neb. 666, 56 N.W. 321; Capasso 
v. Colonna, —— N.J.Eq. ——, 122 Atl. 378; Ford v. Engleman, 118 Va. 89, 
86 S.E. 852; Simmons v. Obert, 9 W.Va. 358; Wolff v. Bluhm, 95 Wis. 257, 
60 Am. St. Rep. 115, 70 N.W. 73; Barrett v. Mahnken, 6 Wyom. 541, 71 
Am. St. Rep. 953, 48 Pac. 202. The modern theory takes the second of these 
alternatives, in words at least; and duress exists if the mind of the party 
who is subjected thereto is in fact overpowered. International Harvester Co. 
v. Voboril, 187 Fed. 973, 110 C.C.A. 311; Hartford, etc., Ins. Co. v. Kirk- 
patrick, 111 Ala. 456, 20 So. 651; Wilbur v. Blanchard, 22 Ida, 517, 126 Pac. 
1069; Bonney v. Bonney, 237 Ill. 452, 86 N.E. 1048; Youngs v. Simm, 41 IIl. 
App. 28; Overstreet v. Dunlap, 56 Ill. App. 486; Baldwin v, Hutchinson, 8 
Ind. App. 454, 35 N.E. 711; Kaus v. Gracey, 162 Ia. 671, 144 N.W. 625; 
Williamson-Hansell, Frazier Co. v. Ackerman, 77 Kan. 502, 20 L.R.A. (N.S.) 
484, 94 Pac. 807; Rinkey v. Doll, —— Kan. ——, 225 Pac. 1059; Anthony & 
Cowell Co. v. Brown, 214 Mass. 439, 101 N.E. 1056; Miller v. Lumber Co., 98 
Mich. 163, 39 Am. St. Rep. 524, 57 N.W. 101; Rossiter v. Loeber, 18 Mont. 
372; 45 Pac. 560; Mississippi Valley Trust Co. v. Begley, 298 Mo. 684, 252 
S.W. 76; Nebraska Mutual Bond Association vy. Klee, 70 Neb. 383, 97 N.W. 
476; Earle v. Hosiery Co., 36 N.J.Eq. 188; Eadie v. Slimmon, 26 N.Y. 9, 
82 Am. Dec. 395; Sylvan Mortgage Company v. Stadler, 185 N.Y.S. 293, 
113 Misc. Rep. 659; James v. Roberts, 18 Ohio, 548; Huston v. Domeny, —— 


Okla. ——, 173 Pac. 805; Parmentier v. Pater, 13 Or. 121, 9 Pac. 59; Foun- 
tain v. Bigham, 235 Pa. St. 35, 84 Atl. 131; Shelton v. Trigg, —— Tex. Civ. 
App. ——, 226 S.W. 761. If the person who is subject to duress has less 


courage and firmness of mind than the average man, he may avoid a transac- 
tion which is induced by threats which overcame his mind although they 
would not have overcome the mind of the ordinary man. Silsbee v. Webber, 
171 Mass. 378, 50 N.E. 555; Anthony & Cowell Co. v. Brown, 214 Mass. 
439, 101 N.E. 1056; Cribbs v. Sowle, 87 Mich. 340, 24 Am. St. Rep. 166, 49 
N.W. 587; Nebraska Mutual Bond Association v. Klee, 70 Neb. 383, 97 N.W. 
476; Galusha v. Sherman, 105 Wis. 263, 47 L.R.A. 417, 81 N.W. 495. 

The courts have not been logical in applying either standard. If the stand- 
ard of the courageous man, or of the average man, is to be taken, it is possi- 
ble to pick out certain kinds of acts or threats and say that these may amount 
to duress, but that no other acts or threats can amount to duress. This was 
the original common law theory. “A man shall avoid his own act for manuas 
in four cases, viz.: 1. for fear of loss of life, 2. of loss of member, 3. of 
mayhem, and 4. of imprisonment; otherwise it is for fear of battery, which 
may be very light, or for burning his houses, or taking away, or destroying 
of his goods, or the like, for there he may have satisfaction by recovery of 
damages ;” Coke’s Inst. Pt. II, 483. See also 1 Blackstone’s Comm. 131. 
See also Sumner v. Ferryman, 11 Mod. 201; Skeate v. Beale, 11 Ad. & El. 
983. 

If the existence of duress is to be determined by the effect of the act or 
threats upon the mind of the person who is subjected thereto, it would seem 
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to follow, necessarily, that there could be no complete list of acts or threats 
which could amount to duress; but that it might be possible, for any threat 
to amount to. duress, if it actually overpowered the mind. This theory has 
been carried to its logical conclusion by some courts. Harris v. Flack, 289 Ill. 
222, 124 N.E. 377; Foote v. De Poy, 126 Ia. 366, 102 N.W. 112; Silsbee v. 
Webber, 171 Mass. 378, 50 N.E. 555; Heinlein v. Insurance Co., 101 Mich. 
250, 45 Am. St. Rep. 409, 25 L.R.A. 627, 59 N.W. 615; Mississippi Valley 
Trust Company v. Begley, 298 Mo. 684, 252 S.W. 76; First National Bank v. 
Sargent, 65 Neb. 594, 91 N.W. 595; Sylvan Mortgage Company v. Stadler, 
185 N.Y.S. 293, 113 Misc. Rep. 659; Hogan v. Leper, 37 Okla. 655, 47 L.R.A. 
(N.S.) 475, 133 Pac. 190; McNair v. Benson, 63 Or. 66, 126 Pac. 20; Ward 
v. Scarborough, (Tex. Com. App.) 236 S.W. 434, [affirming judgment, Scar- 
borough v. Ward, Tex. Civ. App. ——, 220 S.W. 274]; Shelton v. Trigg, 
(Tex. Civ. App.), 226 S.W. 761; Harris v. Cary, 112 Va. 362, Ann. Cas. 
1913A, 1350, 71 S.E. 551. Refusal to perform a contract for the extension 
of time: Ward v. Scarborough, (Tex. Com, App.), 236 S.W. 434 [affirming 
judgment, Scarborough v. Ward, —— Tex. Civ. App. ——, 220 S.W. 274]; 
a threat to exercise a power reserved in the articles of partnership, to dis- 
solve the partnership: Shelton v. Trigg, (Tex. Civ. App.), 226 S.W. 761; a 
refusal to renew a lease at its expiration except at a great increase in rent: 
Sylvan Mortgage Company v. Stadler, 185 N.Y.S. 293, 113 Misc. Rep. 659; 
a threat to wreck a corporation: Harris v. Cary, 112 Va. 362, Ann. Cas. 1913A, 
1350, 71 S.E. 551; or to have a guardian appointed: Harris v. Flack, 289 Ill. 
222, 124 N.E. 377; Foote v. De Poy, 126 Ia. 366, 102 N.W. 112; Hogan v. 
Leeper, 37 Okla. 655, 47 L.R.A. (N.S.) 475, 133 Pac. 190; or to inflict dis- 
grace: Mississippi Valley Trust Co. v. Begley, 298 Mo. 684, 252 S.W. 76; 
McNair v. Benson, 63 Or. 66, 126 Pac. 20; have all been held threats which 
may amount to duress. Many courts, however, restrict duress to a limited, 
though not always clearly defined, group of cases. Seizure of property, 
Edwards v. Handley, 3 Ky. (Hard.) 602, 3 Am. Dec. 745; Kingsbury v. Sar- 
gent, 83 Me. 230, 22 Atl. 105; Bingham v. Sessions, 14 Miss. (6 Sm. & M.) 
13; Hibbard v. Mills, 46 Vt. 243; or a civil action, no matter what its con- 
sequences, Manigault v. Ward, 123 Fed. 707; or a threatened breach of con- 
tract, Domenico v. Packer's Association, 112 Fed. 554; Taylor v. Ford, 131 
Cal. 440, 63 Pac. 770; Wood v. Kansas City Home Telephone Co., 223 Mo. 
537, 123 S.W. 6; Doyle v. Rector, 133 N.Y. 372, 31 N.E. 221; Earle v. Berry, 
27 R.I. 221, 1 L.R.A. (N.S.) 867, 61 Atl. 671; Alexander v. Commission 
Co., (Tex. Civ. App.), 34 S.W. 182; or taking advantage of financial neces- 
sities, French v. Shoemaker, 81 U.S. (14 Wall.) 314, 20 L. ed. 852; Louisville 
Veneer Mills Co. v. Clemonts, (Ky.), 109 S.W. 308; Hackley v. Headley, 45 
Mich. 569, 8 N.W. 511; have been held not to amount to duress. 

Although it set up the brave and steadfast man as the standard, the common 
law recognized the fact that threats against others might amount to duress in 
fact. Violence or fear inflicted upon one’s son or daughter or brother or sister 
or others of his household or kinsmen might be duress. Bracton Lib., 2; c. 5, 
f.16 b. Modern law has not gone much farther than the early common law 
on this branch of the problem. Threats against a husband may amount to 
duress of the wife: Kaufman v. Gerson [1904], 1 K.B. 591, 4 B.R.C. 414, 73 
L.J.K.B.N.S. 320, 52 Week. Rep. 420, 90 L.T.N.S. 608, 20 Times L.R. 277; 
Holt v. Agnew, 67 Ala. 360; McMahon v. Smith, 47 Conn. 221, 36 Am. Rep. 
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67; Burton v. McMillan, 52 Fla. 469, 120 Am. St. Rep. 220, 8 L.R.A. (N.S.) 
991, 42 So. 849; Jordan v. Beecher, 143 Ga. 143, L.R.A. 1915D, 1122, 84 S.E. 
549; Line v. Blizzard, 70 Ind. 23; Giddings v. Bank, 104 Ia. 676, 74 N.W. 21; 
Winfield National Bank vy. Croco, 46 Kan. 620, 26 Pac. 939; Heaton v. Bank, 
59 Kan. 281, 52 Pac. 876; same case, 5 Kan. App. 498, 47 Pac. 576; Fears v. 
United Loan & Deposit Bank, 172 Ky. 255, 189 S.W. 226; Rau v. Von Zed- 
litz, 132 Mass. 164; Lewis v. Doyle, 182 Mich. 141, 148 N.W. 407; Hensinger 
v. Dyer, 147 Mo. 219, 48 S.W. 912; Hoellworth v. McCarthy, 93 Neb. 246, 
43 L.R.A. (N.S.) 1005, 140 N.W. 141; Davis v. Smith, 68 N.H. 253, 73 Am. 
St. Rep. 584, 44 Atl. 384; Barrett v. Weber, 125 N.Y. 18, 25 N.E. 1068; 
Rostad vy. Thorsen, 83 Or. 489, L.R.A. 1917D, 1170, 163 Pac. 423 [decree 
modified on rehearing, Rostad v. Thorsen, 83 Or. 489, L.R.A. 1917D, 1170, 
163 Pac. 987]; Williams v. Walker, 18 S.Car. 577; Mack v. Prang, 104 Wis. 
1, 76 Am. St. Rep. 848, 45 L.R.A. 407, 79 N.W. 770; threats against a pros- 
pective husband may amount to duress of his fiance; Rau v. Von Zedlitz, 132 
Mass. 164; threats against a child may amount to duress of his parents; 
Shattuck v. Watson, 53 Ark. 147, 7 L.R.A. 551, 13 S.W. 516 (obiter) ; Bailey 
v. Devine, 123 Ga. 653, 107 Am. St. Rep. 153, 51 S.E. 603; Youngs v. Simm, 
41 Ill. App. 28; Peed v. McKee, 42 Ia. 689, 20 Am. Rep. 631; Williamson, 
Halsell, Frazier Co. v. Ackerman, 77 Kan. 502, 20 L.R.A. (N.S.) 484, 94 Pac. 
807; Seymour v. Prescott, 69 Me. 376; Flynt v. J. Waterman Co., Me. 
——, 122 Atl. 862 (obiter) ; Spoerer v. Wehland, 130 Md. 226, 100 Atl. 287; 
Bryant v. Peck, etc., Co., 154 Mass. 460, 28 N.E. 678; Weiser v. Welch, 112 
Mich. 134, 70 N.W. 438; Mississippi Valley Trust Co. v. Begley, 298 Mo. 684, 
252 S.W. 76; Swoboda v. Nowak, —— Mo. App. ——, 255 S.W. 1079; 
Beindorff v. Kaufman, 41 Neb. 824, 60 N.W. 101; Ball v. Ward, 76 N.J.E.q. 
8, 74 Atl. 158; Schroener v. Lissauer, 107 N.Y. 111, 13 N.E. 741 [affirming 
36 Hun 100]; Western Avenue Building Association v. Walters, 7 Ohio C.C. 
202; Harris-Lipsitz Co. v. Oldham, 56 Okla. 124, 155 Pac. 865; Kohler & 
Chase Co. v. Savage, 86 Or. 639, 167 Pac. 789; Avery v. Layton, 119 Pa. 
St. 604, 13 Atl. 528; Foley v. Greene, 14 R.I. 618, 51 Am. Rep. 419; Coffman 
v. Lookout Bank, 73 Tenn. (5 Lea) 232, 40 Am. Rep. 31; McCormick Har- 
vesting Machine Co. v. Hamilton, 73 Wis. 486, 41 N.W. 727; threats against 
a grandson may amount to duress of a grandparent; Bradley v. Irish, 42 Ill. 
App. 85; a threat against a parent may amount to duress of a child; Embry 
v. Adams, 191 Ala. 291, L.R.A. 1915D, 1118, 68 So. 20; Rice v. Victor,—Okla. 
—, 222 Pac. 979; a threat against a brother may amount to duress of his 
brother or sister; Kronmeyer v. Buck, 258 Ill. 586, 45 L.R.A. (N.S.) 
1182, 101 N.E. 935; Henry v. State Bank, 131 Ia. 97, 107 N.W. 1034; 
State ex rel. v. Hills, 94 O.S. 171, L.R.A. 1917B, 684, 113 N.E. 1045; and a 
threat against a son-in-law may amount to duress of his father-in-law or 
mother-in-law; Bell v. Campbell, 123 Mo. 1, 45 Am. St. Rep. 505, 25 S.W. 
359; Mississippi Valley Trust Company v. Begley, 298 Mo. 684, 252 S.W. 
76; Nebraska Mutual Bond Association v. Klee, 70 Neb. 383, 97 N.W. 476; 
Farmers’ State Bank v. Dowler, Neb. , 199 N.W. 528; Fountain v. 
Bigham, 235 Pa. St. 35, 84 Atl. 131. The question of the effect of a threat 
against a nephew upon an uncle was not decided because the court held that 
there either was no duress, or that the right to set the contract aside was 
waived by delay; Flynt v. J. Waterman Co., —— Me. —, 122 Atl. 862. 
The effect of a threat against a brother-in-law was not determined, since 
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the whole transaction was regarded as illegal and tending to stifle crimmal 
prosecution; Union Exchange National Bank of New York v. Joseph, 231 
N.Y. 250, 131 N.E. 905 [answering questions certified, 185 N.Y.S. 403]. 
Whatever limits the courts may place upon the classes of persons, threats 
against whom may amount to duress of others, it still seems to be held that 
threats against persons outside of such classes cannot amount to duress; 
Pindall v. Waterman, 84 Ark. 575, 120 Am. St. Rep. 87, 106 S.W. 946; Line 
v. Blizzard, 70 Ind. 23; Helm v. Helm, 11 Kan. 19; Spear v. Ryan, 64 Mont. 
145, 208 Pac. 1069; Goodrich v. Cushman, 34 Neb. 460, 51 N.W. 1041; Doo- 
little v. McCullough, 7 O.S. 299; Contra Talley v. Robinson, 63 Va, (22 
Gratt.) 888. 

The Wisconsin courts started with the theory that duress did not exist 
unless the restraint was “such as to destroy free agency in a mind of ordinary 
firmness,” York v. Hinkle, 80 Wis. 624, 50 N.W. 895. It was also called a 
“gross species of fraud,” City National Bank v. Kusworm, 91 Wis. 166, 64 
N.W. 843; Hodge v. Wallace, 129 Wis. 84, 116 Am. St. Rep. 938, 108 N.W. 
212. Under this theory disgrace was held not to be duress; Batavian Bank v. 
North, 114 Wis. 60, 89 N.W. 823; but the refusal of a lessor to join with 
his lessee in signing proofs of loss was held to be duress; Guetskow Bros. Co. 
v. Breese, 96 Wis. 591, 72 N.W. 45. A threat against a husband might 
amount to duress of his wife; City National Bank v. Kusworm, 91 Wis. 
166, 64 N.W. 843; Mack v. Prang, 104 Wis. 1, 45 L.R.A. 407, 79 N.W. 770; 
a threat against a son might amount to duress of his parents; McCormick 
Harvesting Machine Co. v. Hamilton, 73 Wis. 486, 41 N.W. 727; Price v. 
Bank, 144 Wis. 190, 128 N.W. 895; and a threat against a brother might 
amount to duress of a sister; Schultz v. Catlin 78 Wis. 611, 47 N.W. 946. 
It was subsequently said that duress was “a condition of the mind caused by 
a threat which was a reasonably adequate cause to control the will of the 
threatened person”; Wolff v. Bluhm, 95 Wis. 257, 70 N.W. 73. From this, 
it was no great step to hold that there was “no legal standard of resistance,” 
Galusha v. Sherman, 105 Wis. 263, 47 L.R.A. 417, 81 N.W. 495; and that 
duress exists wherever the specific person is prevented from exercising his 
free will; Galusha v. Sherman, 105 Wis. 263, 47 L.R.A. 417, 81 N.W. 495. 
(In this case is a discussion of the historical development of the doctrine of 
duress.) There are “no arbitrary and unbending rules” for determining what 
threats may amount to duress; Coon v. Metzler, 161 Wis. 328, 154 N.W. 377. 

In spite of this standard, Wisconsin courts still limit duress to certain 
more or less well defined classes of acts or threats. Refusal to surrender col- 
lateral of payment of a debt; Burgess v. Commercial National Bank, 144 
Wis. 59, 128 N.W. 436; or refusal to pay money due; Wooley v. Chicago & 
Northwestern Railroad Co., 150 Wis. 183, 136 N.W. 616; cannot be duress, 
no matter what may be the consequences of such wrongful act. The chief 
consequence of this new standard seems to be the recent tendency to treat 
duress as a fact, even where the party who is subjected thereto has had an 
ample opportunity to consult others and to think over the situation; Coon v. 
Metsler, 161 Wis. 328, 154 N.W. 377; while the earlier cases seem to have 
regarded such facts as prevent the existence of duress as a matter of law; 
Wolff v. Bluhm, 95 Wis. 257, 70 N.W. 73; Rochester Machine Tool Works 
Co. v. Weiss, 108 Wis. 545, 84 N.W. 866; Bennett v. Luby, 112 Wis. 118, 
88 N.W. 37; Fred Rueping Leather Co. v. Watke, 135 Wis. 616, 116 N.W. 
174. 





